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Memorandum on "The C ase t» r Dismissal 
. 11 id. brief. 5 30 ‘4 —Exhibit H li. 

'/ v 

THE CASE TOR DISMISSAL 
Memorandum of Lav; and Procedure 



I. Detailed analysis of how the inadequacy 0 f the investi¬ 
gation resulted in an unjustifiable and unsupportable 
indictment. 

II. The taxpayer has several lines of defense -- any one 

of which is sufficient to refute the charge of evasion. 


A. The first line of defense is that the taxpayer 
followed and relied upon the accounting firm's 
letter of instructions that accompanied the U.S. 

Partnership Return!. 14 


B. The second line of defense is that the act of 
signing and filing the U.S. Partnership Return with 
the IRS itself constituted an official "revelation" 

and non-concealment of the income in question. 18 

C. The third line of defense is that the partnership 

dispute over the computation and division of the 
net income of the partners makes the alleged in¬ 
come in question only an unresolved element in the 
dispute. 20 

D. The fourth line of defense is that it is not possible, 

even at this time, to establish the true "taxable 
income" of e taxpayer without further accounting 
analysis. 22 

E. The fifth line of defense is that,the application of 
the IPS Pegulation (Section 1.703-1) governing part¬ 
nership elections makes the alleged income a "non- 
taxable" draw for all the years the taxpayer received 

it (1966 through 1970). 2i * 

III. Refutation of the unsubstantiated innuendos volunteered 

by the Special Agent. 

IV. The unexplained factor of the unbelievably long and mis¬ 
leading delays associated with the entire processing of 
the investigation that appear to violate the normal 
policies of the Department of Justice and the 1F.S. 30 
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Ml morandu,r - on The tax lor Dismissal 
1 I rial brief. 5-30 --4 — Exhib.t H li. 


- 1 - 

THE CASE FOR DISMISSAL 
Memorandum of Law and Procedure 

In «,e spirit of the cooperative exchange of evidence and 
information that has existed between the United states Attorney 
and the defense counsel in this case, I am suiting i„ this 

memo andum more than would ordinarily be contained in a normal 
memorandum of law. 

Before the indictment was handed down, I knew nothing 
about the taxpayer's involvement with the IRS in this personal 
tax problem, ever though I was on retainer to the client for 
legal assistance pertaining to his business. I was therefore 
familiar with tne details of his partnership dispute to which 
the tax problem is directly related. 

From the basic elements of information the taxpayer 
initially gave me rel.-.ting to the circumstances of the tax 

problem, I found it difficult to understand how this case 
reached the indictment stage. 

Consequently, I embarked on a thorough and complete invest¬ 
igation and analysis of all the facts and law involved in the tax 
aspects of the situation. 

. In S ° d ° ing> 1 found there were significant procedural aspects 
in this case, with respect to which I have had a very strong reaction 
and have accordingly included herein a very frank analysis which I 

hope the U.S. Attorney will find helpful in evaluating the case for 
dismissal. 
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Memorandum on " 1 he (. ,<se tor Dismissal 
i Inal brief. 5 30-“4 — Exhibit H I). 

- 2 - ,, 

I 

DETAILED ANALYSIS OF HCW THE INADEQUACY OF THE INVESTIGATION 
RESULTED IN AN U v "1STIFIABLE AND UNSUPPORTABLE INDICTMENT 

This is one of the me extraordinary cases in criminal ta:. 
law that I have encountered in the 1? years in which 1 have been 
involved in handling tax cases, both as a former US attorney for 
the Northern District and as a practicing attorney. 

What makes this case so extraordinary is that it is a 

unique example of how the complete failure of an IRS Special 
Agent to fulfill the high standards of investigative thorough¬ 
ness and fairness required by tax evasion cases can result in 
an unjustifiable and unsupportable indictment. 

What makes it hard to believe this happened is that the 
taxpayer offered absolutely no resistance to the investigation 
of his personal or business matters and also voluntarily dis¬ 
closed the sources and leads for all other information per¬ 
taining to the subject of the investigation. 

This kind of thing is not supposed to happen. But the fact 
that it did happen show' the great importance of the high stand¬ 
ards of investigative thoroughness imposed by both the Depart¬ 
ment of Justice and by the Federal courts on the activities of 
Federal agents investigating taxpayers for possible tax evasion. 

There is something very special about tax evasion cases 
that requires special investigatory thoroughness. At the risk 
of seeming pedantic, I will review the reason for this require¬ 
ment because it is directly material to this case. 

It is a well-known and long-established policy of the 
Department of Justice that the prosecution of tax evasion 
involves a strong element of<feterrence - to show that tax 
evasion is wrong and that it does not pay. 
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Memorandum on "The Case tor Dismissal 
' I rial bnet. b-JU-74 — Exhibit H it. 


V 


-3- 

Because of the deterrent element, it is extremely important 
for the government r.ot to lose tax evasion cases. 

What this means for the Department of Justice is that it 
must have in its possession all the pertinent evidence in the 
case so that a decision can be made by the Department as to 
whether all the evidence will prove the taxpayer is guilty, beyond 
a reasonable doubt, of income tax evasion. This guilt must extend 
to both: 

(1) the certainty of the tax involved, and 

(2) the intent of the taxpayer to evade. 

If the Department of Justice does not have all the pertinent 
and relevant information regarding both of the above elements in the 
case, it is running the risk of a trial that produces surprise, 
embarrassment, and defeat for the government - end consequently a 
blew to the deterrent policy. 

The need for maximum information and certainty on tne part of 
the Justice Department now imposes upon the IRS an equal obligation 
to uncover and provide the maximum amount of information possible, 
so the Justice Department can properly evaluate the case. 

To provide maximum information requires meeting a very high stand¬ 
ard of investigative thoroughness. Special Agents cannot afford to do 
a sloppy or incomplete job of investigating, --- otherwise they en¬ 
danger the entire process. 

Nor can Special Agents make "pre-judgments" of their own either 
before or during an investigation. This, I believe, is the cardinal 
sin against investigative integrity. 
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Memorandum on "1 he Case tor Dismissal 
i I rial brief. 5 VI *4 — Fxb'bit H-D 

-4- 

When this happens, the Special Agent no longer gathers 
"information", per se, regardless of whether it points to the 
guilt or innocence of the taxpayer. He begins to see "facts" 
through a judgment filter. And he will mislead himself as to 
what is "relevant" to his investigation and what is not. 

He may then even stop far short of the extent to which he 
should go for maximum thoroughness, th'nking he has found "enough" 

to satisfy his own pre- judgment -whether it be "guilty" or 

"innocent". 

And in the worst possible situation, if he has personally 
"pre-judged" a taxpayer to be "guilty" within the scope of his 
own limited knowledge, he may not only limit the scope of his 
investigation, but he may also "build" so-called "evidence" that 
is either irrelevant or contrary to other facts he does not know 

about, and but for hi.-, pre-judgment,_ should know abou -all 

of this would ultimately be revealed for what it is at a trial 

to the great disadvantage of both the taxpayer and the government. 

This last situation, sadly enough, is what happened in this 

case. 

What I am saying is that, in this case, all the investigative 
information shows clearly that the Special Agent had pre-judged 
the taxpayer right from the very outset of the investigation, (o. 
the basis of the most meager information), and the consequence 
was a complete failure to fulfill the high standards of investi¬ 
gative thoroughness he should have followed. 


i 








SOS 



The inadequacy of the investigation included four major 
types of deficiencies: 

(1) Incomplete in scope - did not uncover material facts 
in the case that were readily available. 

(2) Incomplete in depth - did not check the legal and 
accounting significance of the facts he did have in 
his possession. 

(3) Technical error - obtained affidavits that were not 
relevant as "evidence". 

(4) Error bordering on "impropriety" - obtained one 
affidavit that was false on its face. 

These specific deficiencies will be discussed throughout 
the remainder of this memorandum. 

There is also an element of basic procedural "unfairness" 
in this case that stems from the manner in which the investi¬ 
gation wfs stimulated, and in my opinion, is not in accordance 
with the general standards of fairness prescribed by the Federal 
.•curts for Federal investigative agencies. 

The investigation o' the taxpayer originated in the criminal 
division of the IRS at the urging of someone acting for the 
partner against whom the taxpayer was engaged in litigation. 
During the subsequent investigation, the Special Agent had 
numerous contacts with one of the attorneys for the partner in 
the litigation. The Agent did not have any corresponding con¬ 
tacts whatsoever with the attorney for the taxpayer in the lit¬ 
igation. 
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This kind of relationship shows very clearly that the 
pre-judgment of the Special Agent kept him from doing \+->t any 
fair-minded and open-minded investigator would do. 

Here, the Special Agent was in a situation where the person 
suggesting a criminal investigation of a taxpayer stood to derive 
a direct tenefit himself from the very existence of the investi¬ 
gation, regardless of whether the ta/payer was ultimately 
cleared of suspicion or not. 

Under these circumstances, there is an obvious duty imposed 
upon the Special Agent not only to investigate the case, but to do so 
witn even more care and thoroughness than is usual, and with a 
healthy skepticism about what he is 'told-' by the instigator, 
to avoid having the criminal arm of government being unfairly 
and improperly "used" as an ally for one side of a private 

economic fight between two partners. 

m this situation, having conferred with an attorney ror 
one side, fairness and objectivity would absolutely demand that 
the Special Agent also confer with the attorney for the other 
side, not only as a way of getting all the significant facts, 
but also to safeguard against the possibility that there were 
legal involvements in the case that might be complev or not 

readily apparent on the surface. 

However, this did not happen at all. Instead, the relation¬ 
ship of the Special Agent with the "instigator" obviously became 
a part of the process of "pre- judgment" by the Special Agent. 





507 


M..m«., r , f J, IrT , nr) -J h ^ r , , . rv _ 

(Trial brief. 5-30-74 — Exhibit H I). " 


*7 

-7- 


This process of pre judgment oy the facial Agent is 
directly traceable to one basic cause — the lack of awareness 

and understanding of the complexities of partnership accounting 

law. 


The Special Agent was therefore unable to understand the' 
material significance of the various aspects of the partnership 
dispute and its relationship to the problems involved in charact 
erizing and determining a particular partner's net income — 
especially when the whole complex method of computation and 
division of income was in dispute. 

This lack of understanding is clearly evident not only from 
the actions of the Special Agent, but also from the memoranda 

he wrote reporting the conversations between himself and the 
taxpayer. 


Neither the Special Agent nor ♦ axpayer really knew the 
full legal and accounting significance of what they were talking 
about when they used the terms "depreciation", "losses", "draw", 
"agreements", etc. 

The taxpayer, on his part, was trying Wtfully to explain 
the factual elements.whose legal and accounting significance 
coul /e been explained properly at this stage by a 

qualified tax attorney and/or a skilled professional accountant. 

So they both got themselves into hot water by getting in 
deeper than they should have without the benefit of knowledgeable 
professional counsel, who would have spotted the real basic 
problem between them — lack of meaningfu l communication. 


w 
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By not fully understanding the situation, the Special 
Agent formed his pre-judgment and then went out and rounded 
up affidavits from the other partners which merely documented 
one side of the 'ispute tfiat was going on between the partners* 
this hardly constituted any kind of "evidence" at all. 

To make matters worse, one of the affidavits obtained by 
the Special Agent from one of the partners was actually false 
on its face regarding an important, and a very obvious, fact 
in the case that was directly material to the taxpayer's 
position. This affidavit was later modified to some extent tut 
its existence would be very embarrassing the the government. 

One thing about these affidavits is very clear and very serious - 

they raise open questions about the competence of the Special 
Agent. 

Since there was no evidence in the case to show "intent 
to evade" on the part of the taxpayer, the Special Agent was 
clearly trying to manufacture that evidence, based on his own 
miser ceptions of the case. 

By thus concentrating on creating "evidence" of his own, 
the Special Agent thereby missed one of the most important single 
pieces of concrete, positive evidence (and also the most readily 
availa’ le) in the entire case. That evidence was the letter of 
instruction from the accounting firm of Ernst 6 Ernst > the 
taxpayer (and to each of the partners) specifically identifying 
which items on the U.S. Partnership Return should be transferred 
by each partner to his personal return. (These letters, which 
I shall di- uss later, omit any reference to the amounts in 
question.) 
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What is procedurally amazing about this, is that the 
Special Agent actually did visit Ernst & Ernst early in the 
investigation. But when he was there, all he asked for was the 
record of cash disbursements. He did not ask to see the Ernst 
& Ernst copies of the U.S. Partnership Returns and all the 
instructions that were related to them. Nor did he ask to see 
the "work papers" of the accountants. 

All he wanted to do was verify that the dollar amounts 
that were entered on the U. S. Partnership Return were actually 
ihysically received by the taxpayer. He was not interested in 
delving into its " characterization ". 

The only way this fatal investigative oversight can be 
explained is that the Special Agent had already pre-judged and 

decided what was "relevant" and what was "enough" evidence. - 

If you have what you think you "neeo', why ask for anything more? 

When I first received this case, after the indictment had 
been issued, it was clear to me from some of the basic evidence 
I had seen and was aware of, that the case should never have 

reached the indictment stage - but I was not quite sure how 

it could have happened. 

Now, after discovering and analyzing all the investigative 
deficiencies in the case, I i:an understand how the case went 
all the way through the administrative process and through 
the indictment stage. 

What everyone assumed to be "evidence" was not evidence at 
all. Whatever they did have "seemed" to be probative of the 
charge. They had nc evidence at all that would negate the charge. 
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Now that the entire case has been properly and completely 
investigated and analyzed, we have the following new conditions 
of evidence. 

A. With respect to supporting the charge of tax evasion: 

The government has no direct evidence to support 
the charge of intent to evade. 

B. With respect to negating the charge of tax evasion: 

There is an abundance of new evidence and infor¬ 


mation (both factual and legal) which negates both 
of the elements that must be proved beyond a 
reasonable doubt to obtain a tax evasion conviction, 
namely: 

(1) The certainty of the tax involved, and 

(2) The intent of the taxpayer to evade. 

The remainder of this memorandum sets forth the taxpayer's 
specific lines of defense that completely refute the charge of 
tax evasion. 


O 
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THE TAXPAYER HAS SEVERAL LINES OF DEFENSE — ANY ONE OF 

WHICH IS SUFFICIENT TO REFUTE THE CHARGE OF EVASION. 

The taxpayer has several lines of defense. Each one of 
these defenses is sufficient, in itself, to refute the charge 
of tax evasion. 

All of che defenses refute one of the government's elements 
of proof the intent to evade. Some of the defenses refute 
both of the elements of proof — the intent to evade, and the 
certainty of the tax. 

Before discussing the specific lines of defense, I think 
it is important to point out one of the basic elements of the 
case that was never clearly identified during the investigation. 

What I am referring to is the true nature and scope of the 
"taxable income" question in this case. 

The true "taxable income" question involving the taxpayer 
in this case is not limited to the years 1966 and 1967. The 
real tax question is to establish what the "taxable income", if 
any, lly is for the years in the entire continuous period he 
.vas a partner at the Castle Rest Nursing Home -- namely 196S, 

1J66, 1967, 1968, 1959 and 1970 — and not for only the selected 
years of 1966 and 1967. 

The reason the scope of the tax question extends this far 
is because of the nature of the dispute between the taxpayer and his 
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partner and because of the complexities of partnership accounting 
law. 

From shortly after the start of the partnership, there was 
a running dispute between the taxpayer and his partner over the 
key factors affecting the computation ard division of partnership 
income. The one-sided allocation of "depreciation" and "losses" 
that was ''forced" into the last of three agreements by the tax¬ 
payer's partner in 1965 was very important in the controversy. 

The disputes finally erupted into litigation, in which the 

|l l| 

opposite positions that were taken affected all the draws, 

"net income", and capital accounts"of the partners from the start 
of the partnership, whose first full year was 965. 

The litigation lasted over three years (from June 1969 to 
October 1972). The litigation was ended on October 19, 1972, 
on which date the taxpayer purchased the entire nursing home 
business from his former partner, and they both agreed to end 
the litigation as a condition of the purchase and sale. 

The manner in which the litigation ended - by purchase and 
sale of the property rather than by court resolution of all the 
issues affecting the calculation of net income — still pres^ /ed 
for the taxpayer the right to assert, for income tax purposes, 
all the arguments against the accounting methods used that were 
contrary to IRS regulations regarding "depreciation", "losses", 


"draws", etc. 
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flfte r the lit;i 9 ati °n was ended, the taxpayer could then sit 
down with the civil side of the IKS end go oven the whole question 

of whet his income tax liability really was for the entire period 
from xlGS through 1970. 

Instead, he was prematurely prevented from doing so by 
being backed into a "defense” of only the "selected" years, 

•1966 and 1967, by a ff su^npr*t- w r>-r*-»rTs-; t 

y a suspect criminal investigation, fl tax- 

payer is not permitted to resolve the civil part of the tax 
question until a criminal investigation or action is disposed 
of. Tms created still another procedural unfairness for the 
taxpayer. He has been in this state of "suspension- from the 
time the initial investigation was started (July 1970 ); „, d to 
this day.no one fro. the IRS civil side has ever presented the 
taxpayer with any bill, assessment, or statement of any Rind 
saying ho, much the IRS thinks he owes and asking for payment. 
Instead, he was charged with tax evasion with no evidence of 
intent and with manufactured "evidence" that is completely 
irrelevant to the charge. 


I will now discuss all 
of defense which completely 


of the taxpayer’s specific lines 
refute the charge. 
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r. The first line of defense is that the taxpayer followed 

and relied upon the accounting firm's letter o f instruct¬ 
ions that accompanied the U.S. Partnership Returns^ 

This defense completely refutes the intent portion of the 

charge. 

There are two basic questions involved in this defense: 

(1) Did the taxpayer, in fact, adhere to the instruct¬ 
ions precisely. 

(2) Did the taxpayer satisfy the ancillary require¬ 
ments of the "reliance" or "advice-of-counsel" 
defense (such as full disclosure to the account¬ 
ants) that permit him to use this as an absolute 
defense that proves lack of intent. 

The law is very clear on this point. The taxpayer has an 
absolute right to rely on the instructions of the professional 
accountants. 

The basic qualification to the rule is that the taxpayer 
himself must make full disclosure of information to the account¬ 
ants who prepare the returns. He must also follow the advice 
he receives without departing from it. 

In this case, the taxpayer received from the accounting firm 
letters of specific instructions specifying to the taxpayer, and 
to each of his partners individually, precisely what information 
was to be transferred from the Partnership Return to the Individual 
2 

Return. 

■^ee Exhibit G-6, Case Law on the "Advice- of-Counsel" Defense, 
Prepared by Defense Counsel. 

2 See Exhibits F-l, F-2, and F-3, Letters of Instruction from 
Ernst (, Ernst. 
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These instructions specifically singled out the entries 
in Schedule K, Column 6, "Ordinary Income (Loss)" to be trans¬ 
ferred to each individual partner's personal return. These 
were the only instructions for transferring figures from the 
partnership return to the individual returns, in both years, 
Iy66 and 1967, and they were very specific. 

"....Each partner should include in his 19 U. S. Indi¬ 
vidual Income Tax Return the amounts shown opposite his 
name in Schedule K, Column 4 ...." 

In 1967, they also singled out another item in the Partner¬ 
ship Returns (lines 3(ii) and 3 (iii) of Schedule K), which 
they said th-y were calling to the partners’ attention because 
these items involved computation of investment credit. 

When all the partners read their instructions, and went 
directly to Schedule K, Column 6, to find what was there, they 
would find an entry for partners McKinney and Simpson, and no 
entries for partner Metzger or the taxpayer. 

The taxpayer, finding no entry opposite his name, was not 
obligated to do anything else but follow the instructions and 
make no entry on his personal return. 

ihe accounting complexities in partnership accounting and 
partnership law are almost unbelievable. No uninformed layman, 
such as the taxpayer, can possibly be expected to do anything" 

more than pay professional accountants to do the work and hope 
they do it right. 
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When Ernst 6 Ernst was first engaged in 1966, they found 
the bookkeeper had been withholding State arid Tederal taxes 
from the money drawn by the taxpayer, in accordance with spec¬ 
ific instructions to do so from a prior accounting firm. When 
Ernst 6 Ernst discovered this, they instructed the taxpayer to 
stop the withholding, which he did, again following instructions 
from the accountants. 

This is a clear example that shows the taxpayer's basic 
conduct of relying on, and strictly following, the instruct¬ 
ions of professional accountants paid to provide these instruct¬ 
ions in matters in which the taxpayer was not professionally 
knowledgeable. 

One thing the taxpayer did know about Ernst 6 Ernst was 
that they were a highly reputable, competent and respected 

accounting firm he could rely on. 

We asked Ernst 6 Ernst to prepare a letter for trans¬ 
mittal to the United States Attorney setting forth their know- 
legeability with respect to the partnership disputes and 
accounting problems, and to comment on the instructions they 
gave in their letters of instructions that accompanied the U.S. 
Partnership Returns for 196b, 1966, and 1967. 

They did so, and we think the letter, which is self-explan 

1 

atory, will be very helpful to the United States Attorney. 

^Sec Exhibit t-2, Letter From Accounting Firm, Ernst 6 Ernst, 
for Submittal to the U.S. Attorney. 
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te<o re the taxpayer tega „ consuitin9 ^ 

in November of 1973 he ha a 

he had never heard t-hr, 0 

_ nl . , a the egression "guar- 

"^ed before. The term came up in a h , 

discussion we were havina ^ ^oad-ranging 

having about IRs Regulations. When he a^k 

me lf ™« pertinent to his ca-e in- 

.. , 3 Ca ° e ’ 1 advised him point-blank 

a no matter what considerations had been taken into a 
bv Ernst- t _ • t0 account 

1967, lt w h h± “ ,helr - 1966 and 

’ ““ ’’ r0ble " a " d "*P°nsiMlity to propery ch a r- 

actenze income and instruct the 

was his , XPayer •““""Sly. and it 

responsibility to follow these fnstructions, as ha did 

: 1 Xr 1 “ -• - —easion al ^ 

l Sta " d1 " 9 “ "" ~” «•*, 01 O,o professional 

I am certain this advice is g0 od law. 

1 Would lik & to make one final nh c 

ions- and ..,d„iee» with * b ““ ‘ 

us p With respect to the amounts entered o„ the 

h S - Part " erShiP *" Schedule X, Col™, 6, no one and 

2 “ ,ny lndiVid “ al at & " St 6 — « at" irs~ ever 
advised the taxpayer that- * 

l y that these amounts were tayaM^ • 

re taxable income. 
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B. The second line of defense is that the act of signing 
and filing the U.S. Partnership Return with the IRS 
itself constituted an official "revelat io n" and non- 
concealment of the Income in question. 

*> 

This line of defense refutes the intent portion of the 
charge and is based on two fundamental facts: 

1. There is only one Internal Revenue Service. 

2. There is y j one taxpayer involved. 

When one taxpayer communicates all the tax information he 
has to the IRS in one document (say, on a Form 1040), there is 
obviously no possible way he can be charged with concealment. 

It is when two documents are involved, as in this case, 
that some people become a little confused about the idea of 
"concealment". 

When two different pieces of information are officially 
received by the IRS from the same taxpayer, you may have con- 
tradiction, but you obviously do not have concealment . 

And, more obviously, without concealment, you cannot have 
intent to evade. 

This simple concept — that when the same sources give two 
different pieces of information to the same recipient, it is, by 
definition, impossible to say there has been any concealment -- 
is difficult to understand for some people. 

I think those who have difficulty understanding it have 
their attention focused exclusively on the source of the infor¬ 
mation rather than the recipient . What they see is two documents 
that are different rather than one recipient who has both docu¬ 
ments and therefore has been ot ally informed. 


* 
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When the IR1 receives a]1 the information from the same 
taxpayer, whether it is in one document or even in six different 
documents that are all contradictory, it cannot accuse the tax¬ 
payer of concealing anything. It can only try to establish 
which of the documents is correct , and assess a tax accordingly. 

In this case, the taxpayer did not conceal the income in 
question from the IP.5. Me was the very person who revealed it 
on the partnership return. 

In order to prove concealment, the IRS would have to demon¬ 
strate that the taxpayer "existed" as a conveyor of information 
for the personal return, and somehow did not "exist" as a con¬ 
veyor of information for the partnership return. 

To prove that this taxpayer concealed the amounts in question 
from the IRS ap,jars to be somewhat impossible. 

And without concealment, the charge of intent to evade is 



refut ed. 
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C. The third line of defence is that the partners'^p 
dispute over thfc computation and division of the net 
income of the partners makes the alleged income in 
question only an unresolved element in the dispute . 

The dispute over the computation and division of the net 
income of the partners refutes, by definition, the charge of 
intent to evade and also questions the certainty of the tax 
because the certainty of the taxable income is in quest ion. 

The only basic way this defense can be challenged is by 
questioning the existence of the dispute. Strange as it seems, 
this appears to have been the principal line of investigation 
of the Special Agent. 

This is why, when I saw the copy of the affidavit the 
Special Agent had obtained from partner Metzger denying the 
existence of two of the three partnership agreements, I 
decided to bring to the U.S. Attorney many of the documents 
which "prove” the existence of a controversy. 

The partnership agreement documents (Exhibits A-l through 
A-11) show a total of eleven documents that involved one kind 
of actual or proposed change. These all directly contradict 
the affidavit obtained by the Special Agent from partner Metzger 
saying no other agreement ever existed. (Exhibit H-E) 

Exhibit It-7 is a chart prepared during the arbitration 
showing there were the basic operating agreements that succeeded 
one another, and shows the changes that tool place from one 
agreement to the other. 
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Exhibits H-3, H-4, and H-5 show that during the arbitration 
the accounting firm was unable to prepare U.S. Partnership 
Returns, and the partnership had to apply for two extensions 
of time until the arbitration stage was over (September 1970) 
to file the returns. 

Exhibits b-1 through B-16 show the litigation continuing 
to the point where cross-motions for appeal were filed in 
March of 1972. 

Exhibits E-l through E-16 show all the documentation to 
verify that the dispute ended on October 19, 1972, when the 
taxpayer purchased the entire nursing home business from his 
former partner. 

Exhibits C-l and C-2 show the absolute multiplicity of 
issues that existed between the partners. 

The trial strategy of the "depreciation" issue is specifi¬ 
cally described in Exhibit C-2, pages 32 through 46. 

Exhibit C-2 is the authority for the methodology that should 
be used in applying the allocations of depreciation to "income- 
before-depreciation" where the percentage allocations of "depre¬ 
ciation" are different from the percentage allocations for "profit" 

The "trial strategy" of the litigation required the tax¬ 
payer to insist on the literal enforcement of the one-sided depre¬ 
ciation provisions of the partnership agreement in the expectation 
that if the taxpayer was upheld, it would have produced an economic 
effect so undesirable for his partner that he would have little 
choice but to agree to either a "normal" re-alignment of the 
"depreciation" and "losses" or sell out his interest. 


$ 
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This was the basic message about the relationship of 
"depreciation" to the ultimate position of the taxpayer that 
the taxpayer tried to convey, and the Special Agent failed to 
understand, - that the trial position of the taxpayer did not 
have to be consistent with the ultimate re-allocation of "depre¬ 
ciation" and "losses". 

The factual basis for this strong "trial strategy", 
defense counsel points out, is based on an actual specific offer 
that had already been made by the taxpayer's partner (in January 
of 1968).to wipe out all the provisions of the agreement covering 
"depreciation", "losses" and "cumulative profits" and to replace 
them with a straight 80%-20% split of everything - which the 
taxpayer had refused on the basis of unfairness, since he was 
already claiming a 45* interest in profits under the agreement. 

All these documents and the verification of the trial 
strategy" show the uninformed interpretations of the Special 
Agent were all erroneous. 


D. The fourth line of defense is that i t is not possible^ 

«r this time, to establish the true "taxajblg 
income'' of the taxpayer witho ut further accounting 
analysis. 

The manner in which the litigation ended - by purchase and 
sale of the property rather than by court resolution of all tr.e 
issues affecting the calculation of net income - still preserved 
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for the taxpayer the right to assert, for income tax purposes, 
all the arguments against the accounting methods used that were 
contrary to IRS regulations regarding "depreciation", "losses", 
"draws", etc. 

The right to make these challenges are discussed by the 
authorities in Exhibits G-l, G-4 and G-5. 

What this means is that even at this time the taxpayer 
must obtain competent professional accounting and/or legal 
counsel to analyze the effect of the practices that were con¬ 
trary to the IRS regulations, and then present his analysis 
to the IRS for discussion and resolution. 

On my own part, as counsel to the taxpayer, I have found 
that the entire one-sided "depreciation" and "losses" allocation 
that was forced into the partnership by the taxpayer's partner 
is voidable because of its failure to serve a substantial econ¬ 
omic purpose. 

What I have not been able to do is to calculate the precise 
economic effect without benefit of professional accounting counsel. 

The fact that both legal and accounting counsel are now 
indispensable to establish the true "taxable income" of the tax¬ 
payer for the entire period from 1965 through 1970, regardless 
of the outcome of any criminal action, is a direct refutation 
of any claim of "certainty" of the alleged tax back in 1966 and 
1967, that is required to support a charge of tax evasion. 
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E. The fifth line of defense is that t h e application of 
rhP TFT Regulation (Section 1 .703-1) governing part^ 
nprshic elections makes the alleged income a "n on^ 
ratable" draw for all the yea rs the taxpayer received 

it (1966 through 1970). 

This line of defense does not involve one of the "variables” 
in the computation of partnership income that have previously 
been discussed. 

This is a straightforward, head on, attack on the charact¬ 
erization of the ty^e of income in question. 

The amounts received by the taxpayer, in his role of perform¬ 
ing services for the partnership, must be treated in exactly 
the same manner as the amounts received by the other partners 
in their role of performing services for the partnership -- 
namely, not as an expense to the partnership, but as a non-taxabl e 

draw on taxpayer’s capital account. 

The requirement that the method of accounting for a particular 
king of disbursement must apply equally to all partners is very 
clearly required by the IRS Regulations (Section 1.703-1 Partner¬ 
ship Computations, (b) Elections of the Partnership, (1) General 
Rule). (See Exhibit G-7 for the excerpt of the general rule). 

What this means is that if the partners decide that "services 
rendered" by any partner shall be charged as an expense to the 
partnership, this decision must apply to all partners who render 

services. 

They can also decide that money received for services rendered 
will be a "draw" on their "capital account" or their "drawing 
account" if they have one. 
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In other words, the Regulations say that these typos of deci- 

ons must be made by "the partnershin" *-v,~ ^ • • 

j i«rtnersnip , and the decisions must "apply 

ually" to all the partners. 

This means that the Regulations do not permit the partners to 
roe to do things unequal^. They cannot agree tQ have one 

Lary for services rendered to be treated as a "draw", and another 
'tner's salary for services rendered to be treated as an "expense" 
the partnership. The salaries for both partners must be either 
draw", or both must be an "expense". 

In this case, the whole matter becomes so confusing that I am 
the personal opinion that the reason Ernst t Ernst never character _ 

d the amounts shown opposite the taxpayer's name in balance of 
edule K is that they really were not sure at all how to charac- 
ize it themselves. 

I don't want to get buried in the confusion on this point in 

! men ' orarl ^ but I will identify the elements that produced 
confusion: 

(1) Article 5 of the agreement (Exhibit A-4) set 
up a Capital Account”. 

(2) Article 6 set up a "Drawing (Individual 
Account . This is the "normal" way to 
post only "capital" in one account and 

verything else in the Drawing Account 

Exhibit S G-3°? SeS ’ dr ' 1WS ’ etC> (See WiUis » 

(3) The accountants did not set up the Drawing 

trouble! ^ ^ reaSon for a lot of che 

(4) ^ 1 i," Sdl ' 2 3 4 . r , 1 ^ E " to P ar tners are normally treated 
a„ draws from the capital accent or the draw¬ 
ing account, if there is one. 
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(5) There were employment contracts for the 
other two partners, but everyone agreed their 
salaries would be "draws" from the "capital 
account". 

(6) The only thing out of step with this "agree¬ 
ment" was the older provision in Article 7 that 
the taxpayer’s draw for services rendered would 
be charged as an expense to the partnership. 

(7) No one ever brought up the "elections" rule of 
the IRS regulations which would require that all 
the salaries be "expenses", or all the salaries 
be "draws." —(Exhibits H-8, H-9). 


I think this is enough to show very clearly that the problem 
for the taxpayer stems partially from the fact that the "elections" 
Regulation was not applied. 

The taxpayer, as I have discussed previously, still has this 
Regulation available to him. All he needs is the opportunity to 
assert it. 

The consequence to the taxpayer of applying this Regulation 
alone, without regard to any other considerations, would be that 
none of the amounts he received as a "draw" would be considered 
"taxable income" for all the years 1966 through 1970. 

This line of defense is a very powerful attack, in its own 
right, on the certainty of the tax. 



527 


*»rp r>r> "TJ'f.r, * . i\, 

1 e 1 aw .or Dismissal 

(Trial brief, 5-JO-74 — Exhibit H i). 

-27- 

III 

refutation on the unsubstantiated innuendos 

VOLUNTEERED BY THE SPECIAL AGENT 


I have already covered in other sections some of the un¬ 
substantiated conclusions of intent made by the Special Agent 
that pertained directly to specific items of the controversy such 
as "depreciation", etc. 

Here I want to cover what I consider the difficulty the 
Special Agent had in understanding why the taxpayer, after not 
including the items in question on his personal return in the 
years 1966 and 1967, then did include them in his later returns 
in the years 1968, 1969 and 1970. 

The answer to phis question (which the taxpayer did explain) 

is related to the fact that there were two distinct stages in the 
controversy. 


There was one critical point in time in this entire running 
dispute when everything changed almost abruptly. This point in 
time w as in January 1969. 


Prior to that time, right up through the end of 1968, the 
partners were "stating" their contrary positions, but they were 

"talking" tc each other in terms of some kind of ultimate resolu¬ 
tion of their controversy. 

The taxpayer's partners had even made an offer (to which I 
have already referred) whereby they would eliminate all the sources 
ontrovr: sy, such as the one-sided "depreciation", "losses", 
"cumulative ..refit on the capita) account", etc., and replace 
'' - ~ eX ^tthou of computation and division of profits 







528 


Memorandum on "The Caw t»r Dismissal 
i i rial hr it I, 5-30-4 — txlubit H-D. 

-28- ^ 

with a straight percentage split of "everything” (which would 
include "depreciation" and "losses"). 

This was an attractive expectation for the taxpayer, but the 
only trouble with the preparation was the "numbers" — namely, 
an 80/-.? 0/ profit split in favor of the taxpayer’s partner. 

The taxpayer did not accept the offer on the ground that the 
ratio was disproportionately unfair because the taxpayer was already 
claiming 45/ of the profits under the existing agreement, even 
though it may be subject to a "first draw" by his partner for earn¬ 
ings on the "capital account". (Geo the extract from the arbitration 
record, Exhibit D-l). 

The point of this, of course, is that the taxpayer did have a 
reasonable expectation at that time, 1DC7 and 1968, that the status 
of the "draw" he was receiving would be resolved as a part of the 
larger solution. 

A year later, however, in January 1969, prior to the time the 
taxpayer filed his 1968 tax return, the entire situation had changed 
drastically. The atmosphere had reached the "blowup" state, in¬ 
cluding a direct threat by his partner that it would mean the "end 
of the partnership" if the taxpayer did not withdraw his objections 
to making certain disbursements (to his partner's attorney) — which 
the taxpayer did withdraw in the interest of tiying to preserve 
harmony. (See excerpt from arbitration record, Exhibit D-2). 

Immediately thereafter there was another aborted "incident" 
involving an unsuccessful attempt by the taxpayer's partner to convince 
one of the minor partners (Simpson) to go up to Syracuse in January 
1969 and physically take over the business by locking the taxpayer 
out of his office, but the scheme was dropped. (See excerpt from 
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arbitration record, exhibit D- 3 ). 

Shortly after that, in March of 1%9, the two minor partners 

‘"* ««- ^e heat a„y„re and tola out 

their respective interests i r» t-v^ ♦. 

interests to the taxpayer and hit partner (McKinney) 

It wac only a month after that,that the taxpayer had to file 

has personal incase tax return in a climate of warfare that made 

hin, very earned about the real Shinty of fixation (which 

actually .as started by hie partner less than two months later,. 

Under these circumstances of Spending litigation with what 

was later proven to be an inscrupulous adversary, the taxpayer 

exercised the most extt M e caution possible because he thought it 

" 13ht * *° ^ “ his return showed no incase at 

aU ' <lr ' 1960 1%7 th ° other employment income to 

enter on his returns). 

it turned out, his suspicions were well-founded because it 
wa. hi. partner- who instigated a criminal investigation at a well- 
timed point in the arbitration. 

The Special Agent was not very sympathetic to this explana¬ 
tion because I believe be was no longer,at that point,conducting a 
fair and impartial investigation. 
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IV 

THE UNEXPLAINED FACTOR OF THE UNBELIEVABLY LONG AND 
MISLEADING DELAYS ASSOCIATED WITH THE ENTIRE PROCESSING 
OF THE INVESTIGATION THAT APPEAR TO VIOLATE THE NORMAL 
POLICIES OF THE DEPARTMENT OF JUSTICE AND THE IRS 

I think it is significant to review the "chronologies" in 
this case because the case seems to have just "floated around" from 
place to place for years without anyone doing something about it. 

The first time I ever discussed this case with the taxpayer 
was after he had been informed at his house, by way of an evening 
television newscast, that fie had been indicted in a Federal Court 
in Utica for criminal tax evasion, and after he had visited the 
U. S. Attorney to inquire about the indictment. 

The taxpayer said he was in a state of bewilderment and sur¬ 
prise because he had heard nothing about his case from anyone in 
the government since June 1971 - which was 17 months ago, about 
a year and a half before the indictment. 

This surp:iced me nc end. I know from my own experience that 
the government, as a matter of strict policy, does not leave 
criminal tax cases languishing in the fileo. 

The taxpayer said that because of the absence of communica¬ 
tions from anyone, he thought the matter had been dropped on the 
strength of his explanations to the representatives of flit IRS and 
I could eerteiVily understand this assumption, even on the basis 
of my own experience, because the policy in those days was to bring 
forth an indictment within 90 days of the recommendation made by 
the IRE. 


( 
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I then obtained from the 
contacts between himself and 


taxpayer the following chronology of 
representatives of the IRS - 


bate 

7/9/70 

7/14/70 


7/16/70 

_7/27/70 

6/1/71 

9/1/71 

9/2/71 

12/26/71 


Type of Coritacr 


Telephone conversation 


Taxpayer interview 
at IRS, Hunter Plaza 

Telephone conversation 

Meeting at IRS, Hunter Plaza 

Telephone conversation 

Taxpayer interview 
at IRS, Hunter Plaza 

Meeting at IRS, 

Hunter Plaza 


Meeting at IRS Regional 
Counsel, NYC 


IRS Representatives 


Michael R. Wilton, Special 
Agent 

Michael R. Wilton, Special 
Agent 

George F. Fitzgerald, 
Special Agent 

Michael R. Wilton 

Michael R. Wilton 

Michael R. Wilton 

Michael R. Wilton 
Leo G. Smith, Group 
Supervisor 

Michael R. Wilton 
Ian I. Sagar, Special 
Agent- 

William J. Drew, Attorney 
dohn E. Becker dr., Attoi ney 


There was an obvious point about this chronology 
out of the ordinary. 


that appeared 


This was the extraordinary length of time between the first series 

; f C ° n,:aC,S and meeti ^ £ with the taxpayer in July of >970, and the 
issuance of the indictment in November of 1973. There was a span 
lu re of over three and one-half v^nc 

Even after the last conference between the taxpayer and the IRS 
-gional Office in New York City there is a span of two years . 

ih ° iy r alC ° had 3 letter fror ‘> the IRS Regional Office 
saying the mutter was being forwarded to the Department of Justice 
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in Washington in June of 1971, fi months after the taxpayer's visit 
to New York. Even from this point in time, it was over a year and 
five months before the indictment was handed down. 

Ml these long time-frames made me wonder what could possibly 
have caused these delays — especially since the nature of the 
case was a simple "specific items" case. 

I expected that during my own investigation of the case, I 

would run across the answer to the question. Put I did not. I 

am still unaware of why this case took so incredibly long to come 
to a point of disposition. 

What makes the whole thing a little more mysterious is that 
the taxpayer had already been through a civil audit for the calen¬ 
dar year 1968 (completed in July 1969). This audit had taken 

place one year prior to, and had no connection with, the subsequent 
triggering of the investigation by his partner. 

During this civil audit, the government auditor raised no 
question about any inconsistency between the taxpayer's personal 
return and the partnership returns he had signed. 

Whatever the reason for these delays, it hardly seems fair 
to put a taxpayer through these lingering interludes that could 
impart to the taxpayer the idea that the investigation was dropped. 

In any event, I think this is a clear violation of the basic 
policies of both the Department of Justice and the IKS. 

\ 
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GROUP A 


/ 

Exhibit li 

Partnership Aareement- nnnmpnt-c 

Arbitration 

A-1 

11/23/64 

first Partnership Agreement- 

- General Partnership 

Lxm bits 

Ex. A; T109 > 

A- 2 

1/4/G5 

Second Partnership Anreempnt- 

■ Limited Partner¬ 
ship 

Ex. E; T129 '■? 

A-3 

2/9/65 

Amend to Second Agreement 

- Capital Con¬ 
tribution 

Ex. F; T145 / 

A-4 

11/16/65 

Third Partnership Agreement 

- General Partner¬ 
ship 

Ex. G; T168 /V 

A-5 

6/1/66 

Pirst Amend to Third 
Agreement 

- Name Change 

Ex. G; T168 > 

A-6 

9/1/67 

Auxiliary Partnership 
Agreement for Home for 
Adults 

- General Partner¬ 
ship 

Ex. 2; T38 

A-7 

9/—/67 

Letter Agreement to Amend 
Auxiliary Partnership 
Agreement dated 9/1/67 

- General Partner¬ 
ship 

Ex. 2; T32 * 

A-8 

11/5/68 

Proposed Second Amend to 
third Agreement fist draft i 
(partially signed) 

- Proposed new 

partner 

Proposed new 
purchase option 

Ex. SS; T35 v 

A-9 

1/5/69- 

Proposed Second Amend to 
third Aareement f?d drafn 
(Partially signed) 

- Proposed new 
partner 

Ex. 5; T32 S’ 

A-10 

3/12/69 

Purchase Agreement Between 
Partners 

- Fahey Purchase of 
Simpson Interest 

Ex. WW; T5 O 

A-11 

3/25/69 

Proposed Second Amend to 

Third Agreement (3rd draft) 
(signed without provision 
for Fahey’s signature) 

- fJew Partner 
(Jane McKinney) 

Ex. 1; T385 


J 
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/V, 

MEKC O? Ui,'D iffSTANDINO BETWEEN 

TnOM.G rh.iiY 

WALKER MCKINNEY 
GFORGE SIMPSCN 
THEODORE METZGER 


/ I 


i iCi 


k * *1 


AN AGRZEMEi; 
EY COUNEEL 


. Hots- Cc^pir-rj 

' A- A ! . ->.£* rt *.,ur' o 




i 1 Io THIS date based on .final lusal approval 
POR the PARTIES CONCERNED TOj 


gro 


1, Make- a pxji-ch^ae,pt far of $350,000 for the purchase 
of Syracurd General Hospital. This amount i,\?il bo a 
purchase offer to include a negotiated brokeraia connti -.s 
The brokeraeje^com-iission shall be rayable ••?,% this 
0-*^^ners>hl d nd <:5% to G.~ 1 la".;her and Kiernan, attorn;es 
if they shall agree to do all necessary lega? work 
fand including closing, agree co hold the pertr ersh ’ o 
iiarr.lees against any and all claims for poy-ierN of 
brokerage commissions on the sale of thc‘ Syra :’u: e Genera 
Hosi-ital and release the partnership fiorr. enstims for 
services, le^al and otherwise, for curcices perf:.;. ,:ed in 
connection with this matter. 


Z. It is our intention at this point to er.t^r into a 
con-tructiog contract on a cost plus $30,000 fixed foe 
basis. iVe 3fe .fully aware that we will issue for 
mortgage pu.<Ejpces ,a constructic-i contract 3 ome*what in 
the neighborhood oi^. $200,000 above the actual erst 
estimate. Thl's spread between actual cost estimate and 
building contract amount shall be di/ided in such a way 
that cavings realised shall be shared between this 
partnership and the builders at aporoximateiy a 7556 - 
25% split. 


ion. 


I- 

O 


‘ V- 


d' 


J. The partnership shall be 3et up on the following basisj 
alker McKinney, for 85% of cash investment in the prblect 
will have a 42.5% share of all profits from same as 
hereinafter clarified. George Simpson, for 15% of cash 
investment in the project, shall have a 7.5% share of 
all profits in same as hereinafter clarified. For 
services contributed, Thomas Fahay shall have a 45% 
share of all profits from the project and Theodore 
Metzger a 5% share again as hereinafter clarifiedl 

Payouts on the above profit percentages shall be 
distributed as follows. McKinney and Simpson shall 
receive first a 20% return on any cash investment, 
cumulative from time cash enters the partnership.*At 
such time as said 20% has been cumulatively paid to 
date, the aforesaid will continue to receive the first 
20% of return on their cash investment, additional return 
thereafter going the first 20% to Fahev and Metzger and 
thereafter to be divided 50-50. 
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project S by S the S aboveMentioned «*. 

to an amovjnt of $100,000. nvastors is to be up 

5. In tho ovant that ad^Hnn-t c 

the $100, 000 figure m«nt ioJed^h™ ° Ver and above 

the each investors. t£se cat* 3 ” e re9ulr * d from 
on additional 5^ equity n 0 'lH.i r ° rS 3ha11 ^ ain 
additional investment lnSoWed t^« ea = b ^-'.000 of 
to be allocated to the cash investors * ddltional Percentages 
their aaditional individual investSent^ proportion to 

— P-fit 

a^EEKSSS-aK?KSisss:- J sof 

project until a date baf^er 1 ? Ce f ti ° n of the 
purchase of the property^ If a? anb ^° Sin 5 the 
period the cash invested shall £ * * w ithin this 

an amount equal to their actual £ash f eturned to them 
control of the project shall r» 5 ash . lnva »tment. then 
profit sharing percent*^ 1 ! Pa based soley on the 
namely KeKlnZ M ‘ ,tl ® ned above... 

and Fahey 45 ™ ’ 5 ** SllE P son 7.5%. Metzger 5%. 

be lirr.ited e ^ioy n to°p r o?i? s i f VeSt0l: m ° ney chail n -t 
accrue from proceeds*^ Mr*-* " °P erat ions. but may 

equipment or furnishings, o/Jesaie^f of 

properties involved, or such oth»J of incidental real 
be mutually acceptable to In ^"ies? 3 33 3ha11 

Agreed this datej 

)!. // // / 

iUUic.' , (t.,„ 
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' ~ r r 

£**> i 

'J.I v / 

j 

‘ ARTICLES OF PARTNERSHIP 

of 

WALKER KcKINNEY ASSOCIATES 

It is agreed among the undersigned that from the 

ij.i ’)>i, a-& 

day of December, 196 ft, and thenceforth these presents 
shall constitute the Articles of Partnership of WALKER MeKINNEY 
ASSOCIATES. 

ARTICLE 1 

PURPOSES 

1. The Purposes of the partnership shall be to 
own and operate a Nursing Home in Syracuse, New York and such 
additional sites as shall be determined from time to time 

and to do all things incidental thereto, including the purchase 
of necessary real estate and equipment thereof for such Nursing 
Home purposes. The title to all assets of the partnership, 
real or personal, shall be held in the name of the partnership. 

ARTICLE 2 
NAME AND LOCATION 

2. The name of the partnership is WALKER McKlNNEY 
ASSOCIATES and its principal place of business is in the Clt 
of Syracuse, State of New York. The partnership may transact 
business at such other or additional places within or without 
the State of New York as it may from time to time determine. 

ARTICLE 3 
PARTNERS 

The partnership consists of one (1) general 

three (3) limited partners whose names and 

»» 

follows: 

L* Ifc'. . . . - 


•3-1 






pjg 
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V/A LKER McKinneJ* 


GENERAL PARTNER 

47 East 87 th Street 
Nev/ York, Hew York 10028 


TiiGODORE METZGER 
THOMAS FAHEY 

George simpsc:; 111 . 


LIMITED PARTNERS 


.206 Fellows Avenue 
Syracuse, New York 

415 Stratford Street 
Syracuse, New York 

592 Park Avenue 

Cast Orange, New Jersey 07109 


3-2 Additional partners nay be admitted upon such 
terns and conditions as shall be .Breed upon by a majority in 
interest of the general partners. 


ARTICLE 4 
DURATION 

4. me partnership shall continue until terminated 
as provided herein. 


ARTICLE 5 
CAPITAL 


5.1 

account of the 
hereto. 


The partners will contribute to the capital 
partnership as set forth on Schedule A attached 


5.2 Without the prior written consent of a majority 
interest of the general partners, no partner may increase or 
withdraw all or any part of his capital contribution. 

5-3 Upon the death of any partner his capital account 
shall be retained by the partnership as a capital account in 

the name of such former partner, subject to the risks of the 
business. 
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ARTICLE 6 ! 

/ PARTNERS' INDIVIDUAL ACCOUNTS 

I 

6.1 All cash, securities and other property of any 
Kind or nature and all interests therein which may from time 

j 

to time be held by the partnership for the individual account 
of any partner (excluding all cash, securities or other property 

j 

segregated or in a safekeeping account) shall forthwith upon 
the receipt thereof by the partnership, become and be partner¬ 
ship property ar.d be treated for all purposes as capital con¬ 
tributed by such partner; provided, however, that solely for 
the purpose of determining'the rights of the partners among 
themselves (a) all profits and income earned and losses and 
charges incurred in connection with such cash, securities and 
other property so held shall be credited or charged to such 
partner's individual account and shall not constitute partner¬ 
ship income or expense, and (b) except as otherwise herein 
provided none of such cash, securities or other property so 
held shall be deemed capital or funds of the partnership with 
respect to any of the rights or obligations of the partners 
as among themselves granted or imposed by law or by these 
Articles. 

6.2 Nothing contained in Section 6.1 hereof shall be 
construed to prevent any partner from investing or re-investing 
any such cash, securities or other property so held for his 

l 

individual account, or from pledging or hypothecating any such 
securities or other property or from withdrawing any of the 
same from such account at any time. 

6.3 Upon the termination or dissolution of the 
partnership, or upon any partner's ceasing to be a partner 
for any reason, he or his legal representative shall have a 
claim against the partnership with respect to such cash, 
securities and other property held in such partner's individual 


- 3 - 
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• *» 


account, whjch p;-^n 

, .IJ.CII Cia..., s/.all oe subordinate in rio-ht 

• e ln rj -Snt of payment 

, “ “ ““ « Provision for parent ln 

°‘ *“ C1 “” S ° f Prc = enl future creditors of the 
partnership (and any successor partnership in „hich he sh.u 
have hee„ a Partner) arisin, out of any .attar c<;currl „ c 
oca ore the termination of such partnership (or successor 
paronersnip) or before his ceasin C to be a partner therein. 

ARTICLE 7 
PROFITS AND LOSSES 

7.1 THO.iAS FAHEY- or his successor as administrator 
s all be paid a salary of Twenty Thousand Dollars ($20,000) 

Per year, which salary may be drawn by him in monthly install- 
-nts. such salary, for purposes of division of partnership-. 

net profits and losses, shall be treated as an expense of the 
partnership. 

f.2 VJALKES KcKINKEf and GEOROE SIKPSOn shall be 
entitled to receive fro. the first profits of the partnership 

‘ “* retUr " °" thelr ~ it .ay exist fro. 

““ t0 £ hell be a first ch.r e a on all 

profits as the, occur fro. year to year and shall be cu.ul.tlve 
in nature fro. the inception of the partnership. 

7.3 After the payment of salary as provided ln 
7.1 above and the distribution of ptofn. with respect to 
capital accounts as provided 1„ 7 . 8 above, „ Moa „ t of ywly 

net profits equal to the distributions of profit, under 7 2 
above shall be distributed as follows: 

THOMAS FAHEY 90$ 

THEODORE METZGER 10 $ 

™ S distribution shall be on „ annual basis and shall not 
be cumulative. 

7.4 The additional net profits and all of the losses 
of the partnership shall be allocated as follows: 


- 4 - 



540 


(Partnership Agreements — Group A) * 

Exhibit A-2— Second Partnership Agreement, Limited Part¬ 
nership (1 4 '65). 


Net Profits 


Net Losses 


WALKER McKINNEY 

42 . 5 ?; 

85?; 

GEORCS SIMPSON 


15?; 

THOMAS FAHEY 

45.<# 

— 

THEODORE METZGER 

• 5-0?; 

— 


7.5 The distributions provided in 7-3 above and 
7.A above to THOMAS FAHEY are dependent upon his employment 
as administrator of the Nursing Home except that for each full 
calendar year of satisfactory service commencing January 1, 

1965, and terminating December 31, 1974, he shall be entitled 
to a 9 -OJj distribution under 7-3 above up to a maximum o. 9°£ 
and a 4.5# distribution under 7.4 above up to a maximum o. 45 /j 

regardless of employment. 

7.6 In the event that the partnership shall be 
liquidated, after December 31, 1974, each partner shall be 
entitled to his capital account and the excess assets over 
liabilities shall be distributed among the partners in accord¬ 
ance with the distribution of additional net profits under 7.4 
above. In the event that the liquidation shall occur prior to 
December 31 , 1974, then the distribution to THOMAS FAHEY shall 
be limited to his percentage which has been vested regaruless 
of employment and the excess shall be distributed among WALKER 
McKINNEY and GEORGE SIMPSON in accordance with their then 
capital account. 

7.7 In the event that all capital contributions 
made by WALKER McKINNEY and GEORGE SIMPSON are repaid to them 
by the partnership within one year from the date of the acquisi¬ 
tion of the General Hospital of Syracuse, then THOMAS FAHEY 
shall be immediately vested with Ms maximum distributions 
under 7 . 5 - above, regardless of employment or years of service. 


- 5 - 
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ARTICLE 9 


WITHDRAWAL 


9.1 Any partner mey voluntarily withdraw from the 
partnership at any time by written notice of his intention to 
withdraw, served either personally upon any other partner or 
by registered mail addressed to the partnership at its 
principal office. Any partner so giving notice shall cease 
to be a partner as of the close of business on the day such 
notice is received. 


I 


ARTICLE 10 

EXPULSION WITHOUT NOTICE 

10.1 Any partner who shall be declared an incompetent 
in any judicial proceeding, or who shall make an assignment for 
the benefit of creditors, or shall file or consent to the fil¬ 
ing against him of a petition in bankruptcy against him or shall 
fail to have dismissed within thirty days any petition in bank¬ 
ruptcy filed against him, or shall take advantage of any laws ! 
for the benefit of insolvent or indigent debtors, or shall 
institute any proceedings for the dissolution or winding up 
of the partnership, shall thereupon cease to be a partner. 


ARTICLE 11 

EXPULSION WITH NOTICE 

11.1 Any partner who shall violate any of the 
provisions of these Articles in any respect, or who shall 
become insolvent or do or suffer anything indicative thereof, 
or become of unsound mind, or become in any way incapable of 
performing his functions as a partner, or shall be guilty of 
such conduct as tends to affect adversely the carrying on of 
the business of the partnership, or shall otherwise so conduct ' 
himself in matters relating to the partnership business that 
it is not reasonably practicable to carry on the business of 
the partnership with him, shall cease to be a partner upon 
receipt of written notice of the termination of his partnership 

I 

- 6 - 
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signed oy 


majority in interest of the partners. 


which notice 


shall state the cause of such termination ar.d shall be 
upon each partner either personally or by registered r.a 
his home address as it appears on the records of the pe 


served 
il at 
rtnershi 


l 

I 

P- 

I 

I 


ARTICLE 12 

PURCHASE 0? IinTREST 0? 
LIMITED PARTIES 


In the event that (1) a limited partner wishes to ( 
terminate his interest in the partnership or in the event that | 
(2) a majority in interest of the general partners decide that , 
it is in the best interest of the partnership for a limited 
partner to v;1 thdraw, then the following procedure shall occur, 

(A) A limited partner or partners may withdraw 
upon ninety (90) days notice in writing and the partnership 
shall be required to purchase his or their interests for 

the amount determined in (C) below. 

(B) Upon determination in writing by a majority in 
interest of the general partners which notice shall be served 
upon each partner either personally or by registered ra. x a*, 
his home address as it appears on the records of the partnership 
and upon ninety (90) days notice, a limited partner or partners 
may be required to withdraw and sell his or their interests to 
the partnership for the amount determined in (C) below. 

(C) Such partner's interest according to the ias» 
certified statement and verification of his account or tne 
last signed quarterly statement (whichever shall be later), 
prepared as of a date previous -o the date he ceased to oe a 

partner, shall be the basic figure. 

(D) To such figure shall be added all increases in 

such partner's interest during the period from the date of 
such statement and verification to and Including tne date he 
ceased to be a partner including such partner’s share, if any, 
of undistributed profit computed as provided in Paragraph (E) 
hereof and all other credits properly to be made to his account 
with respect to such period. From the sum so determined there 
shall be deducted a 1 1 decreases in such partner's interest 
during the period from such statement and verification to and 


I* 


- 7 - 





iPartncrship Agreements — Group Al • 

" A ' 2 ~ P*nnership Agreement. Um.ted Pan- 

ip,; 4 (ji,. 


including the date he ceased to be a partner, including such j 
partner's chare (if any) of losses computed as provided in 
Pa. «~C- ap.. ^J) h,-reoi and all other debits properly to be made , 
to his account with respect to such period. 

(E) Such former partner's share of the profits or 
losses for che fiscal quarter in which he ceases to be a 
partner shall be computed by applying his appropriate percentage 
participation in profits or losses to a fraction of such J 

quarter's profits or losses, the denominator of which shall be \ 
the total number of days in such quarter and the numerator of 
which shall be the number of days in such quarter during which ! 
he continued to be a partner. 

(P) Within ninety (SO) days from the date a partner j 
ceased to be such there shall be paid over and delivered to 
him or his legal representative, his entire interest in the 
partnership as above computed. ! 

(F.l) To such figure, with respect to Theodore 
Metzger, shall be added the sum of $10,000. and 

(F.2) To such figure, with respect to Thomas Fahey, 
shall be added the sum of $ 90 , 000 . 

(F.3) xo such figure, with respect to George 
Simpson, shall be added the sum of $15,000. 

Before paying out the interest of any former partner,, 
the partnership may require that any indebtedness of said 
partner to the partnership shall first be satisfied. 

In computing a former partner's interest no value 
shall be attributed to good will, to the partnership name, or 
to office furniture, fixtures, or equipment. The former 
partner or his legal representative shall, however, be given * 
a statement cf all such accounts. j 

j 

And in the event that Walker McKinney and George ! 

Simpson are required to furnish capital contributions in j 
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excess of the amount set forth in Schedule A attached hereto, 
then and in that event for each $2p,000 additional capital 
contribution required. Walker McKinney and George Simpson snail 
receive jointly an additional 5* of the net profits allocated 
under Article 7A, and Thomas Fahey shall have a reduction in 
net profits of an equivalent amount of the contributions of 
additional capital, and the division of net profits required 
thereby shall be determined by a majority of interest of the 
general partners. 


ARTICLE 13 

MANAGEMENT OF PARTNERSHIP 

Except as otherwise provided by law and except as 
otherwise specifically provided in these Articles, all 
actions required or permitted herein to be taken by the 
partnership, and all questions of policy, judgment, management, 
discretion, or otherwise relating to the business of the 
partnership shall, after consultation among all the partners 
be determined by the general partner or if there be more than 
one by a majority in interest of the general partners. For 
the purposes of these Articles a majority in interest shall 
mean a majority of the income distributions to the general 

partners. 

ARTICLE 14 

BOOKS OF ACCOUNT AND STATEMENTS 

16.1 The partnership shall at all times keep 
complete and accurate books of account concerning all trans¬ 
actions and all other matters and things pertaining to the 
partnership and its business, based upon a calendar year 

commencing January 1, 19&5- 

16.2 The accounts of the partnership shall be 

audited and a statement thereof shall be prepared and certify. 


- 9 - 
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oy certified public accountants'at least once each year 
and in connection with such audit there shall be a verification 1 
of each partner's interest in the partnership. As of the 
close of each fiscal quarter, income and expense statements 
shall be prepared by certified public accountants or by 
employees of the partnership and signed by each of the 
partners. ■ 

16.3 me signed statements prepared as of the close ' 
of each fiscal quarter, and the annual certified statement j 
and verification of each partner's interest in the partnership J 

as provided in Section above, shall be binding and conclusive ' 
on each partner. 


ARTICLE 15 
ARBITRATION 

17.1 Any claim or controversy arising out of or in 
any way relating to these Articles or the breach or applica¬ 
tion thereof shall be settled b> arbitration in accordance 
with the rules then obtaining of the American Arbitration 
Association. Any arbitration award or determination made 
pursuant to this Section shall be final and binding upon all 
parties hereto and their legal representatives, and Judgment 
thereon may be entered in any court having Jurisdiction thereof 

ARTICLE 16 

EFFECT AND CONSTRUCTION 

18.1 These Articles and the performance hereof at 
all times shall be subject to, shall be construed in light of 
and, to the extent inconsistent therewith, shall be deemed 
modified nro tanto by (a) the rules and regulations of the 
State of New York, Department of Welfare, in connection with * 
the operation of nursing homes. 

- 10 - 




546 


(Partnership Agreements — Group A) • 

Exhibit .4-2-- Second Partnership Agreement. Limited Part¬ 
nership (1 '4'65). 

1 , i 

il 

These presents shall be. binding upon the parties 
hereto, their heirs and legal representatives. 

ARTICLE 17 

CONTINUATION OF PARTNERSHIP 

17.1 The death, withdrawal purchase of interest 
of a limited partner, or expulsion of a partner shall not 
terminate the partnership and the remaining partners shall 
continue the partnership's business with the exclusive right 
to enjoy the good will and use the name of the partnership. 

IN WITNESS WHEREOF, the undersigned have hereunto 
set their hands and seals on the ^/'^day of jyb <-y , 19 

GENERAL PARTNER 

k L&L? ■ - / (l - s • ) 

V7alKer McKinney T 


v.xtne sses 


LIMITED PARTNERS 


^ ..—-7 

£ t ^TT l. s.) 

Theodore Metzger 


THTtnesses 


1 U, _ J-U-., ' (LE5.) 

Thomas Fancy 
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TATC ‘ f na von>c 

S3, • 

J 1 ' m jY V.CUSE 

I 

M , n^ll ’ y ° r «w 

y 1V '» hr ^P'7 HO, the Cl,t-.-rlhrr 

-wc...riher f perrc-naliy oo- 

CC.T rr I'Twru » _ *' ‘VPaSTOO 

. .«*«»* IW 1 r»« r , 

si.i is--. »„ ' and 

• . »o »»=.»«!„ k „0..„ t0 

- «*" r.-»**- ta „ „„„ 

isiJ’U-'iSOnt -.r.^ «.», tn " wl thxn 

3 w ond thp X refcnnnlodood to ne f ha * 

,o er ,c. ' th3y •««*»* 
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.1 

SCHMDUL3 A 

ca pital co?rr.i3u?:oxs 
Partner 

Walker McKinney 
George Simpson 
Theodore Metzger 
Thomas Fahey 


Ca pital 
$ 85,000 
15,000 
None 
None 


$100,000 
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.VC C\T 

TO 




if 


A lTICLC.i cr r A T.:C 1 jHJp 


cr 


JALKC.i 'cKIN'iCY AIjOCIATCO 


Tt 1 3 8 ’rsoJ onaivj tbn ondoroloond tbst fren th* 

- 1_ ~'-'y Of rnbrjary, 10*3, end thrncnfnrtb th* Articles of 

cartn: rrbia of .’ALlCCa WcKIHHCT AJ30CIATE5 exocuted by th» undcr- 
sl-nr-; cn t o Uh c*3y of January, 1303, ch->U bo cnendod a« 

rclJ > z\ 

'r. :la "A" concornlno tho cooltal Ccntrtfcutionj to 

tbo • tL- c-rblp sb ill henceforth rood! 

* 

v tt-l c vt ;rrr 3 


.Co^-toi 


-alfccr . cxtnnoy I 35^033 

Cn.rr.jO '-iioeon 15,030 

Theodore “oiz;?r 2,003 

T,bonas r 3 h®y f rna 

3133,303 


r; i.'iricu: uiicscor, 

tb i: l ~rv« r.-nln an the 





tha unrforni^naJ hew® hereunto cot 

■ ‘/ ■’“fy or fobruary, 13 *, 5 , 



f . r bnfTr'. t‘i~ 

-* * i r * r * / * I ■- 


r ’ • • 

• ■ »i*. i i r-vtc.’'vt. _ 

“ :• ■ * l’* ‘ ' 1 1 1 n t.-3t ‘.Ary 

«n L i 
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A*i'TIwL,»u oi ?A.ii.v-ii-hii* j 

of 

aJALXCrt r.cKlNNEY ASSOCIATES 

It la agrocd craong tno undorcicncd that froa the 1 r"i day 
of NnunTbnr . 1965 * and thenceforth thcoo presents shell con- 
etituto tha Articles of Partnership of TALKER RcKlL'NEY ASSOCIATES, 


a general partnership, end that theso articles shall rcplccs tho 
articles or tho portnorahip of walkor ficKlnr.ey Aesociatac, a Uni¬ 
ted pertnorehip, horotoforo entorod into by tho partloa horcto on 
tho «th day of January, 1965| tho said linitad partnership doing 
dissolved on tho data of the signing of theso presents. 

ARTICLE 1 
PURPOSES 

1. Tho Purposes of tho partnership shall bo to otan and 
oporato a Nursing Hoiao In Syrccuso, Now York and ouch additional 
sltos as oholl be datomlnod froa tlao to tlao and to do all things 
Incidental thoroto, including tho purchase of nccc3sary real ostat4 
and equipment thereof for ouch Nursing Hsna purpesos. Tho titlo 

to all assets of the partnership, real or porsonal, shall ba hold 
in tho nano of the partnership. 

ARTICLE 2, 

NATE AND LOCATION 

2. The naao of tho partnership la a'ALKER HcKlNNEY ASSO¬ 
CIATES and ito principal plcco of business la In tha City of Syro- 
cjso, Stato of Hew York. Tho partnership »sy transact business at 
such othor or additional placos within or without tho Stato of New 
York aa it oey froa time to tlao detamine. 

ARTICLC 3 
PARTNCRS 

3.1 The partnsrehip ccnsicts of four (4) ccncrsl psrtrsarsj I 


cno (1) senior partner end throa (3) Junior partners, uhoca naars i 


and a 


soa arc os follaust 
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5CMI0R PAP.T.'.Cfl 


WALKCrt HcKlKNCY 


47 Cost 37th Stroot 
Wow York, -Voa York 10023 


WTJ “» ~ 206 r.ii.„ 

Syracuse, »o» York 

ThOTiAS TAWCY >■ r 

ciu jtr^tford Stroct 
Syracuco, Ktu York 

CC0.7CE SXKPSOW, ft. 0. 592 Park A vomja 

Coat Grange, Noa Jorsoy 07109 

3.2 Additional partner* no adalttad upon ouch taraa 
and condition* a, .hall 0. a,road upon 0, th. Sou.* p„ t „„. 

AKT1CLC 4 

OURATICSJ 

4. Th. partn.rahlp .hall continu. until t.r.inat»d as pro- 


JUNIOR PART.WCRS 


vidad horoin. 


ARTICLC 5 


CAPITAL 

5.1 Tho partners will contribute to the capital account 
of tho Partnership as sot forth on Scholia -A- sttoched h.r.to, 
and contributions heretofore .ado to tho lifted partnarahip of 
^IWor hcKinnoy Aasoclatos shall conetituto poy.ont. to th. capi¬ 
tal account of thia general partnarahip. 

5.2 Without tho prior .rltten consent of th. senior pnrt- 
no partner » e y incroaaa or .ithdra. all or any port of hi. 

capitol contribution. 

5.3 Upon tho death of any partner his capitcl account ahai; 
b. retained by tho portnarohip »» a capital account in th. na«. 

of such faraor partner, subject to tha risks of th. buoines.. 

ARTICLE 6 

MAftiCliS* IW3I UIOUAL AC “CULTS 
6.1 111 caah. eccucltlca end ntnar proport, of an, kind 

or ncturn and all intaroatn th.r.m uhicn ns, rraa tina ta tl.a 
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bo held by tha partnership fer tho individual ascouf.t o? cny 

i 

portr.or (excluding nil cash, socurltloc or other proporty oagra- 
gatod or in a acfcUncplng account) ohall forthwith upon tho receipt 
thoroof by tio partnership, besoao and bo portnorohlp proporty and 
bo traoted for all purposes as capital contributed by each part¬ 
ner! provided, hooevar, that cololy for tho purposo of dotcralning 
tha rights of tho partnora aaang thoacolvcs (a) all profits end 
incaoo earned and loesos end charges lncurrod in connoction with 
such cash, securities end other proporty eo hold shall bs crcdltod 
or charged to cuch partner's individual account and ohall not 
con 3 tltuta portnorohlp incoaa or expense, and (b) oxccpt as other- 
alas heroin providod nano of such cash, securities or othor prop¬ 
erty so held ohall bo doeaod capital or Tunds of tho partnership 
•1th rocpect to any of tho rights or obligations of tha partnors 
ss among thcaoolvos granted or inposod by las or by thass Articles. 

6.2 Nothing contained in Section 6.1 hsreor shall bs con- 
strusd to provont any partner fro* Investing or re-lnvestlng any 
such cosh, securitise or othor property so hold for hit individual 
account, or fros pledging or hypothecating any auch securities or 
othor preporty or fros oithdraaing any of tho same from such 
account at any tins. 

6.3 Upon the termination or dissolution of tha partnership, 
or upon any partner's ceasing to ba a partner for any reason, he 
or hla legal representative ahall hava a dale against tho part¬ 
nership sith respect to such cash, securities and other property 
hold in such partner's individual account, shich claio ohall ba 
subordinate in right of paynont and subject to tha prior peyaen- 
or provision for payaant in full of all clalaa of present and 
future creditors of tho partnership (and any successor partner¬ 
ship in shich he ohall hava bocn a partnor) oriolng out of any 
natter occurring before tho termination of such partnership (or 
successor partnership) or boforo hie coasing to bo a partner 
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AftTICLE 7 

TftJflTS A.'O LOSSES 

7.1 TKK1AS fANCY, or hlo euccossor.se administrator phall 
bo paid a salary 0 f Twenty Thousand Dollars (323,000.00) per 
yoar, «hleh aalory .ay bo dratan by hi* In asnthly installments. 
Such saury, Par Purposes of division of partnership., not profit, 
-d losses, shall be trostod so an expense oP the partnership. 

7.2 tAUEft SeKlUMEY and CEOftOE SISPSOK shall be entitled 
to receive free the first profits of the partnership . 20 X return 
cn thoir capital .ccount. s. it «oy wist Pro. tie. to tine. . hlcf 
return shall bo o first chor S s on all profits as they occur Pro. 

yonr to yes, end shall be emulative in natur. Pro. the inception 
of the partnorshlp. 

r.3 irtor th. Day .,„ t or la Ta sb3>s 

"" «' Otont, ultb r.oodct to CAM tel . cco „„ t , 

.» brould.d in 7.2 .to... on or „ 3r „ „, t 

tn. distribution or orollta uno.r 7.2 «... ,b,u Ollttlbutoa 

c* fCllOKSt 

THOMAS fAHEY S0 j 

THEODORE WETZCER iq' 

TM. distribution .noil b. on on obbu.l boot, ond ob.ll not b. 
cuaulativo. 

7.4 The additional not profit, end an 0 f the losses of 


» portnorship shall 

be allocated 

«3 folloesi 



HsL 

Prnfitn 

Wet loan 

WALTER r.cKIR.’JEY 


42.5X 

S5X 

CE0RCE SIMPSON 






7. 5* 

15X 

tmg^as r aney 


45.Ot 


Tr.tuuunC ‘buTlGEft 


5.01 



7.5 The distributions provided in 7.3 ebovo end 7.4 above 
to THCMS fAHEY are dependent upon his cnployaont 8 p cdnir.i.tra- 
tor of the Nursing Hoaa except that foi each full calendar year 
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of satisfactory sorvico commencing January 1, 19o5, and terminut- 
ing December 31, 1974, ho shall bo ontitlod to a 9.0,® distribution 

undor 7.3 above up to a maximum of 90;% and a 4.5# distribution 
under 7.4 above up to a maximum of 45/J regardless of employment. 

7.6 In tho event that the partnership shall bo liquidated, 
after Qecembor 31, 1974, each partner shall bo entitled to his 
capital account and tho excess assets over liabilities shall be 
distributed among the partners it. accordance with the distribu¬ 
tion of additional net profits under 7.4 above. In the event that 
the liquidation shall occur prior to December 31, 1974, then tho 
distribution to THG.HAS fAHEY shall be limited to his percentage 
which has been vested regardless of employment and the excess 
shall be distributed among WALKER flcKlNNEY end GEORGE SldlPSON in 
accordance with their then capital account. 

7.7 In the event that all capital contributions made by 
WALKER fflcKINNEY and CEORCE SIttPSON ere repaid to them by the part¬ 
nership within one year from the date of the acquisition of tho 
General Hospital of Syracuse, then THOrtAS fAHEY shall be immedi¬ 
ately vested with his maximum distributions under 7.5 above, 
regardless of eoploymsnt or years of service. 

ARTICLE 8 

OWNERSHIP Of PARTNERSHIP PROPERTY 

8.1 The partners intend and agree that the general rule 
set forth in Section 704 (c) (l) of the Internal Revenue Code 
shall not apply and that the depreciation with respect to prop- 
orty owned by tho partnership shall bo allocated 85^ to WALKER 
McKINNEY and 15^ to CEORCE SIKPSCN in accordance with the allo¬ 
cation of the nut losses undor Article 7.4 of this Agreement. 
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ARTICLE 9 
Oil TH3RAWAL 

9.1 Any partnor may voluntarily withdraw from tha part¬ 
nership at any time by written notice of his intention to with¬ 
draw, served either personally upon any other partner or by regia, 
tered mail addressed to the partnership at its principal office. 
Any partner so giving notice shall cease to be a partner as of 
the close of business on the day such notice is received. 

ARTICLE 10 

EXPULSION WITHOUT NOTICE 

10.1 Any partner who shall be declared an incompetent in 
any Judicial proceeding, or who shall make an assignment for the 
benefit of creditors, cr shall file or consent to the filing 
against him of a petition in bankruptcy against him or shall fail 
to have dismissed within thirty days any petition in bankruptcy 
filed against him, or shall take advantage of any laws for the 
benefit of insolvent or indigent debtors, or shall institute any 
proceedings for the dissolution or winding up of the partnership, 
oball thereupon cease to be a partner. 


« 1 ULC. II 

EXPULSION WITH notice 

11.1 Any partner who shall violate any of the provisions of 

these Articles in any respect, or who shall become insolvent or 

do or suffer anything indicative thereof, or become of unsound 

"ind, or become in any way Incapable of performing his functions 

30 ° Paftn0r ' ° r 3ha11 130 such conduct as tends to affect 

adversely the carrying on of the business of the partnership, or 
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shall othoruico co conduct himself in matters rolating to tho 
partnorship t slnoss that it la not reasonably practicable to 
carry on tho business or tho partnorship with him, shall cease to 
be a partner upon receipt of writton notice or the termination or 
his partnership signed by the senior partner, which notice shall 
state the cause or such termination and shall bo served upon each 
partner oichor personally or by registoriid <aiil at his home 
address as it appears on th'< records of the partnership. 

ARflC'-E 12 

PURCHASE Cf INTEREST Of 
J'.'NIor! PARTNERS 

In the event that (l) * Junior partner wishes to terminate 
hie interest in tlw partnership or in the evtnt that (2) the senior 
pattner decides that It is in the best interest or the partnership 
ror a Junior partner co withdraw, then the rollouilng procedure 
shall occuri 

(A) A Junior po.*nor or partners may withdraw upon 
ninety (90) days notice in writing and the partnership shall be 
required to purchase his or their interests for the amount deter¬ 
mined in (C) below. 

(B) Upon determination in writing by the senior partner, 
which notice shall be served upon each partner either personally or 
by registered mail at his home address as it appears on the records 
of the partnership a id upon ninety (90) days notice, a junior part¬ 
ner or partners may be required to withdraw and sell his or their 
Interests to the partnership for the amount determined in (C) 
below. 

(C) Such partner's interest according to tho last certi¬ 
fied statement and verification of his account or tho last signed 
quarterly statement (whichovor ehall bo lator), prepared as of a 
date previous to the date he ceased to be a partner, shall be tho 
basic figure. 

(0) To such figure shall bo added all increasoc in such 
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Pjrtnor 1 o interest Curing Uo poriod frcti the date or coc .*, at=t& . , 
wont end verification to and including tho doto ha cococd to b. n 
partner including ouch pottno.-a oharo, lr any, 0 f undistributed 
profit ccoputod c. provided in Paragraph (E) hereof end aX i oth0 r 
crodita proporly to bo «ado to hi. account with reepect to ouch 
period, fran tha cub oo dctorcincd thcr. oholl bo deducted all 
docreoaco in ouch portnar'o intoraat during the period froa ouch 
etato-sent and unification to end including tho dato ha coa.ed to 
ba a partnor, including .uch pertnefo eh a ro (if cny ) or loao.o 
ccaputad ea provided in Paragraph (£) hereof and dl other debit, 
proparly to bo nodo to hi. account .ith ro.poct to eueh poriod. 

(O Such fornor partner*. S hcr. of tho profita or loo... 
for th. flacal quarter in which h. c.oao. to b. a partner ah.ll b. 
computed by applying hi. appropriate pcrcontog. partlcip.tion in 
profit, or ios.o, to a fraction of .uch quarter*. profit, or losaoj, 
tho dcno.in.tor of which .hall be th. total nunbor of day. in .uch 
quarter and tho n uae «tor of which ,h aU b. tho nuafc.r of day. i« 
such quarter P.ving which ho continued to bo a partnor. 

(f) aithin ninot (90) day. rro. the date a partner 
cca.od to bo .uch there .hell to paid over and delivered to hi. or 

hl< 1C381 ” ?roce " ta ^** W «tlr. lntoroat in the partn.rehlp 

co above cceputod. 

(f.l) To such figure, Olth rrspoct to Theodora aetrgor, 
then bo addod tho run o/ f.O,OOO.CO| and 

(f.2) To ouch figure, »ith respect to Thcsco Pahoy, 
chell be eddod the xua of ->30,030. 00 ; trj 

(r#3) T ° 8UCh fl ' v,ro » ait * ro=P8ct to Ceorge Slapacm, 
cheii co 3f?dcd the aun of iXu,00o 00. 

(C> Before paying out the Internet of any foroor pertnerj 

-30 tcrtr.cirhJp n. y .c'-ulro that any lndc**»-*n -?4 _ . . | 

' —n^c. of said partnor ! 

t > tn: partnership «nsu f.r.t be satisfied. 

<. .l) In or.su tin ' . f, -»ar partner*. intorort, no 


r 


7 
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value shall ba attributed to good will, to tho partnership name, 
or to office furnitura, flxturos, or equipment. The formor part- 
nor or his legal representative shall, however, bo given a state¬ 
ment of all such accounts. 

(H) In the event that Walker WcXinney and Ceorge Simpsor 
are required to furnish capital contributions in excess of the 
amount set forth in Schedule A attached hereto, thon and in that 
event for each 325,000 additional capital contribution required. 
Walker WcKinney and Ceorge Simpson shall receive Jointly an addi¬ 
tional 5£ of the net profits allocated under Article 7.4, and 
Thomas Tahey shall have a reduction in net profits of an equiva¬ 
lent amount of the contributions of additional capital, end tho 

division of net profits required thereby shall be determined by 
the Senior Partner. 

ARTICLE 13 

WAN ACE 1 ". ENT Of PARTNERSHIP 

Except as otherwise provided by law and except as otherwise 
specifically provided in these Articles, all actions required or 
permitted herein to be taken by the partnership, and all questions 
of policy. Judgment, management, discretion, or otherwise relat¬ 
ing to the business of the partnership shall, aftor consultation 
among all the partners, be determined by the Senior Partner. 

ARTICLE 14 

BOOKS or ACCOUNT AND STATEMENTS 
14.1 Tho partnership shall at all times keep conplote and 


accurato books of account concerning all transactions and all 
other matters and things pertaining to tho partnership and its 







c .... . . Par 1 neril ’ , P A * Tern *“'» —GfoupA)* 

Cnnil P, 

nenhipd 1/16/65). 


boolncoa, tlS « open a Ml-to year con.cncln, Ja „„ a ,, 

Tho account, of th, »artn,r,hi„ .hail „„ a „ a # 

oto.oooo, thereof wau .. mmt ma c „ tUflaa b> eortmM 

public accountants at least on C o ea~h voar , 

year and in connection uiith 

such audit there 3hall b a uo'ific «.< 

a verification of each partner's inter- 

r in tn ° oatin,rEhip - *• *»• - -«n.c.1 

an ° s ”"" eo sut ““ ts —»- ..*«« 

“>• <lw 

each of the partners. 

U.i Th. , l8noa ot . pst . a as or tna ciosa or cien 

‘ - oa tn " •«“«« .ft.., and v „ Ifle .. 

,7 c " tn " ,s - -• »*—p o. „ 

“ on 4.2 above, >hall be binblng and ^ 

pa '-nor. 

ARTICLE 15 
AR8ITRAriOM 

|».I -Of 1.1. Of contro.ere, 0ut af of in any 

5 t0 t '"’ s * Of the breach or 

">•» b. settled by arbitration In “»“'o“o" th.r„f 

10 ■oootoenc. .Uh th. rule. a r 

ITT ‘ rtiUatl “ n """ *"“*• *> erbltra- 

” d * t ""‘" a ““ ““ ~ * ««. Section o. 

on a loco, ana Judg.ent thereon nay be entered In 

, entered in any court hav¬ 

ing Jurisdiction thoroof. 

ARTICLE 1 £ 

CrfcCT A,VO CONSTRUCTION 

_T *'*“"• =o-or..nco here., a t ali tinea 

b0 ' UJ ‘ jJ0Ct t0 * ^ 00 Can8tru = rf lisht of and, to the 
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, .1 

— x * — 

axltnt inconsistent thorc-»th, cneli Pa dCL';uJ o.niG __ 3 ; " 

by (a) tho rules and regulations of tho State of Non. Yuri:, Sopart- 
nont of -olfaro, In connection with tho oporation of nu.sir.Q honor; 

Thcco prosonts shall bo binding upon tho pc.rU.G3 horoto, the! 
heirs and legal representatives. 

ARTICLE 17 

CONTINUATION CF PART.'. E.RSH1? 

17.1 Tho death, withdrawal purchase of intorost of a junior 
partner, or expulsion of a partnsr shall not terminate tho part¬ 
nership and the remaining partnors shall continue the partnership* 
business with the exclusive right to enjoy the good will and use 
tho name of the partnership. 


IN WITNESS WHEREOF, the undersigned have hereunto sot thoir 
hands and seals on the 1 t day of "?■ ~ c or _, 1965. 

SENIOR PARTNER 
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*".»rc lt \z: va:.x 
TV T o*:c.\; ag: 

citv or ivwcj^z 




p.t Wj —tfcy O? f.'ovctbcr 

and Sixty riv- -• — 1 * hundred 

-UE.1 B«i;:;;cv, CC0 .- C r 5 t- ps . „ " ~ 

fA4 ry * * ‘ RET ^-* aid THKAS 

' " PCr8Snally «•- knaan to co to be too e,- 0 por 

CCn3 iKCtIbrt ifl «* ^ oxccotcd the . lt ,x n ;. a .-, u , t 

ocknaaladsod to co tVfc th ' ' ** £nd tf,cy 

w ° C3 executed tho ocaaj. 
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*■15 Stratford btrout 
Eyrccjco, York 

Scptc.oocr 21, 1515 


• r r. '..'oikor "'zMr.r.c-j 

47 Last 07th Street 
fw'oui York, oui York 10323 

Dear Uolkcrt 

This is to confira the fact that 
approval b&foro eispccinr cf ary 



(i Q jroa to obtain your 
tcrcot in the Castle 


Nursing Koto that shall In ire. 


Very truly yours, 



specific 

Rest 


Tho'naa w. 



T^r Ufa, 
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THIS AMENDING AGREEMENT, made this 1st day of August, 1966, 
by and between the undersigned. 

WHEREAS, the parties hereto entered into written Articles 
of partnership dated the 16th day oi November, 1965 and; 

WHEREAS, the parties hereto desire to attend ’’ARTICLE II” 
nd the preamble of said agreement; 


NOW, THEREFORE, it is mutually agreed among the parties here¬ 
to as follows: 

First: All reference to "WALKER MC KiNNEY ASSOCIATES" as 
contained in the preamble and "ARTICLE II" of said 
Articles of Partnership, shall be deleted and the 
following new name "CASTLE REST NURSING HOME" shall 
be inserted in place of the former name. 

SECOND: That the general partnership formerly known as 

"WALKER MC KINNEY ASSOCIATES" shall continue un¬ 
interrupted uncer the new name of the partnership, 
"CASTLE REST NURSING HONE", 

THIRD: That except as herein altered and amended, the 
original partnership agreement dated November 
16th, 1965, shall continue in full force and 
effect. 

IN WITNESS WHEREOF, the parties hereto have hereunto set 
their hands and seals, the day and year first above written. 


SENIOR PARTNER 


//' /'/ /' / ^ n c 

Vi / -it i . ■> i C . ■■ j L . S . 


WALKER MC KINNEY 
JUNIOR PARTNERS 


GEGkGL i\J 

- (L.S.) 

v*. . ' -- 

(L.S.) 

1 ilL' . lx i ZbwA 


V: O 

_(L.S.) 

THOMAS sVa—Y 

o 


i 




STATE 01’ NET.-.' YORK 
C0o.»*\ ui* ‘-'Nb.'.GA 
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r ' Ar.". t.J ' Th:r"f '.greemen!. 

Change(S I/65). 


* 2 - 


On this -;_ August, Nineteen Hundred a; iu Sixty-Six 

Uiore r.ie, the subscriber, personally appeared WALKER Mc«siNNEY 
GEORGE SILTSON, THEODORE iSTZER AND TKCXAS FAKZY, to r.e person 
ally known and known to ;..e to be the sat.e persons described in 
and who executed the within Instruir.ent, and they acknowledged 
to rr.e that they executed the sarr.e. 
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CASTLE REST HOME FOR ADULTS 
PARTNERSHIP AGREEMENT 

AOREEMENT made a6 of September 1, 1967 between 
WALKER MCKINNEY, GEORGE A. SIMPSON, THOMAS H. FAHEY and 
THEODORE G. METZGER. 

lf Name and business . The parties do hereby organ¬ 
ize a partnership for the operation of a proprietary home for 
adults licensed under the New York Social Welfare Law, which 
shall operate under the name of CASTLE REST HOME FOR ADULTS 
and which shall maintain Its principal place of business at 
116 East Castle Street, Syracuse, New York 13?05- 

2. Term. The partnership shall commence its busi¬ 
ness Immediately after the execution of this Agreement and 
shall continue from year to year. The partnership may be term¬ 
inated at any tl-.e upon the request of any partner. 

3 . Capital . The original capital of the partnership 
shall consist of $ 100,000 cash, to be contributed In the follow 
lng percentages: 


Walker 

McKinney 

8555 

George 

A. Simpson 

1556 

Thomas 

M. Fahey 

-* 

Theodore G. Metzger - 

-* 


The partners, by mutual agreement, may at the end of any part 
nershlp year transfer a portion of partnership profits to the 
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/>*■ 


capital of the partnership. No partner shall withdraw any part 
of hie original or additional capital account without the con¬ 
sent of the other partners. The capital accounts of the part¬ 
ners shall be maintained in the proportions in which they 
share in the partnership profits and losses. 

Profit and loss . The net losses of the partner¬ 
ship shall be charged to the partners in the following propor¬ 
tions: 

Walker McKinney - 85 # 

George A. Simpson - 1556 

Thomas M. Fahey - 

Theodore G. Metzger - -# 

The net profits of the partnership shall be distributed or 
credited to the drawing account of each partner as follows: 

Walker McKinney - 42-1/2# 

George A. Simpson - 7-1/2# 

and the remaining 50 # to be credited as determined by mutual 
agreement of the partners. 

5* Salaries and drawings . No partner shall receive 
any salary for services rendered to the partnership. The part¬ 
ners shall have drawings in such amounts as may be agreed upon 
by them. If at the end cf any partnership year, there is a 
debit balance in the drawing account of any partner, such part¬ 
ner shall, within a reasonable time, clear 6 ueh debit balance 
by a payment to the partnerchip. 
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3. 

6 . Interest . No interest shall be paid to any part¬ 
ner on his original capital, his additional capital, or his 
credit balance in his drawing account. 

7. Management, duties and restrictions . Walker 
McKinney shall be the managing partner of the partnership and 
his decisions shall be controlling; except that no partner shall, 
without the consent of the others, borrow or lend money on behalf 
of the partnership, sell, assign or pledge his interest in the 
partnership, or execute any lease, mortgage or endorsement on 
behalf of the partnership. 

8 . Banking . All funds of the partnership shall be 
deposited in partnership bank accounts, as designated from time 

to time by the partners. All withdrawals from such accounts shall 
be made upon checks signed by any of the partners. 

9. Books . The books of the partnership shall be main¬ 
tained on a cash basis, and shall be closed and balanced at the 
end of each calendar year. 

10. Death . The death of any partner shall cause a 
dissolution of the partnership, but the surviving partners shall 
have the right to continue the partnership business under its 
present name, provided the continuing partnership pays to the 
estate of the deceased partner the value of his interest in the 
paiinership. For this purpose, the value of the Interest of a 
deceased partner shall be the amount of his capital account, 
plus or minus any credit or debit balance in his drawing account, 
all determined as at the end of the month in which his death 


i 
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occurs in accordance with the accountlnc methods regularly used 
by the partnership, without any allowance for trade name or 
other intanclbles (except to the extent reflected on the books 
of the partnership). Payment for the Interest of a deceased 
partner shall be made to his estate in cash In three equal 
installments, the first within 60 days, the second within 120 
days, and the third within 180 days after the end of the month 
in which such death occurs. Upon such payment, the estate of 
the deceased partner shall have no further interest in the 
partnership or in its business or assets, if the continuing 
partnership does not elect to purchase the interest of the de¬ 
ceased partner, the partnership shall promptly commence to wind 
up its affairs and shall distribute its assets in liquidation 
under the supervision of the surviving partners and a represen¬ 
tative of the estate of the deceased partner. All profits and 
losses in liquidation shall be allocated among the surviving 
partners and the estate of the deceased partner in proportion 
to their shares of capital as set forth in Paragraph 3. In such 
liquidation, the partnership shall first pay all its debts, then 
pay credit balances in the drawing accounts of the partners, and 

finally distribute all other proceeds against the capital accounts 
of the partners. 
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5. 


IN WITNESS WHEREOF, the parties have signed this Agree- 
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September , 1967 

George A. Simpson 
Thomas M. Fahey 
Theodore G. Metzger 

Dear Sirs: 

We have this day entered into a partnership agree¬ 
ment pursuant to which we have organized a partnership for 
the operation of a proprietary home for adults to be licensed 
under the Hew York Department of Social Welfare operating 
under the name "Castle Rest Home for Adults". This partnership 
agreement has been executed by us for the express purpose of 
facilitating the application for a license already pending 
before the Department of Social Welfare as originally submitted 
by Mr. Fahey. 

It is expressly understood by all of us that the 
terms of this partnership agreement do not represent the final 
understanding of the parties as to the terms and conditions 
under which the partnership will be operated. As soon as possible, 
this agreement will be completely amended to make it as similar 
as possible in f~>rm and substance to the partnership agreement 
for the Castle Rest Nursing Home as the same now exists and as 
it may be amended from time to time in the future. Until such 
amendment takes place, the terms of the Castle Rest Nursing Home 
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•z 


2 


partnership shall control our business relationship in operating 

the Castle Rest Home for Adults. 

If the foregoing correctly expresses our understanding, 

please sign and return a copy of this letter to the undersigned 
whereupon it shall constitute a binding agreement among us. 


Very truly yours. 


)/\)alias' 


Walker McKinney 


7 


The foregoing is hereby 
acknowledged and accepted: 
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Proposed 
2nd Amendment 
(Murray’s 1st Dralt) 

11/5/08 


r.-fie the 5th day of November, 1968 
-y — — te »::een tr.e undersigned. 

~' e p “ r “ ies : ' eret0 entered into written Articles of 
ua “ £d tr - is lg th day of Noveaber, 1965, and; 

v< th * Parti0S he * eta “«*** ‘-he Articles of partner- 

w-.v. Is w d*.y o«. August, 1966, and; 

. ^ parti8S heret0 d «ir. to further tunend said 

3ree “ ent 5y Articles 3, 7 and 12 thereof; 

^ ri2a2?Ca2 » U 18 dually agreed among the parties 
i*6rcto c.s follows: 

PirSt: "Sheodcre e y! : zi e r” e "f 1 * of the Junlor Partner 

s^s 

SS.S'ttSSforf* KUOkea ° n * wSin"*” siSti. 

Second: an Articles 7 .3,74 13 u , 

the name c“ tt T^»adnrZ , v 2 i ' V arlc Schedule A, 
the r.a-e « : ^stricken and’ 

there ior. .•-cKinney" is substituted 

Third: 12 f« is deleted, 

ted thermo?: Paraph (?-3) Is subitltu- 

"an‘!ddit^^’ S ^ Ch *?“ Sha11 be «Med 
r so , tbat tha aesre- 

t“e • 5 11 eo - ,jal $50,000, or 

<1* r.-.e.u value of his interest 

lesser. ‘" erSr p * whichever amount is 

Provisions of para- 
--\iuCLo 12, this interest 

foVei-f*" lp f ha11 first be offered 
'-® senior partner, upon the 
—eve ar.ci conditions." 

ZJ1 &n 0th#P rCCp2CtS sald Agreement is hereby ratified and • 
confirmed. 


IX *.*TO-T O' - 

- --u.-’, ..'.e parties hereto 


have hereunder set 


5 
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tanas ar.d scale the cay and year dirst above v/rlater 


shsich ?a?.?:cs3 




JUHIG3 


(L.S,) 


(L.S.) 




(L.S.)i 


.•_.ZGu*, 

Withdrawing Partner 


JcT.G.'Jw r WVT.a. 


O n. Iw II I 

Sew Partner. 


(L.S.) | 


(L.S.)! 


SP.-.T! C? XuW YCPi: ) 

: ss.: 

CC...v» 1 Gw C.w..G.~» ) 

Cr. the 5th day of Hover.ber, Sir.eteen Hundred and Sixty-Sight, 
oedore r.e, the subscriber, personally appeared V.’ALXZR HcXIHHSY, 
GSCSGS S'l/psc::. CHSOGCHS ILHZGSH, CKO HAS ?AK2Y and JAXi W. KcXIKKHX. 

I 

to me personally Known ar.d Known to r.e as the persons described in, 
ar.d who executed the within instrument, and they acknowledged to 
na that they executed the sc-~e. - 


xGwCii'y i'UGXlC 


i 
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(2nd draft) ip^T^^Tpro^ ‘° ™"* AgW ™"‘ 

* ,gB *d ) Propo^d ne* partner (1/5/69) 


to/, / 

/'/C y 


y 





AiKI/DMiiiT 

TO 

AH'! TOLL'S Or PART.'fKRSHIP 
OP 

castle rest hursihc home 

WHEREAS, article 12 or the Articles G - Part 

dated Hovenber 16 iq^ Partnership, * 

* 1So 5, as amended, provides for t- 

of a Junior Partner „„ - withdrawal •* 

rnr.ner upon „ lneiy (so) day s n5tj . 

‘ he PU " i ’ f “ * Partnership of sa . d P, r -„ , *"* 

ar.ount deteratped <„ p,,., . , ‘ ' 5 -ntarest In the 

‘■<-a ,.n Paragraphs fc) fm /r>\ 

ARTICLE 12 and * * ~ and ^ of sald 

'.Hi.71'AS, THEODORE G ’i'T70n , c 

,S “‘ *«■ said notice to the P,r‘ n „ " " S,Pt **" *■ 

— a- to sen M . Merest ^ " 

to another Individual acceptable to se'd P t S ‘“ P ” 

"Ot «ieh to purchase s,IiTn^s t ' IZ 

WHEREAS, JAMS U Mc T 'I’nr?v >, . 

• ‘.c.a.uJEY has been orr^-r* 

tunity b'p s?'d ClEd °ne oppor- 

y * - d ?£r tnership to aenuire said a ' 

Ur. /.r r ard . a . ■ d ln ‘' ei 'es l .s of*THEODORE B 

““ ,n nls * ol?ce ^nd stead, and 

• eixrsas, Theodore g • 

t> ,_ vei, * 77rZC * a 2reed to a vaU-e>- o’ 

and (?), of ARTICLE , nd ^ ^ P " r ^ rRp:;S (C) ’ ( D >» ( s ) 

'Pwnnr'.-T, ccenu v.r.e sun of TW ?v.vn/r 

a;,;;.;::..:; 100 A,v;,a - ?5 ^> ««.«„ wrtu to j n „ ; 

..and - 


e Lc..'.':h was been eppro-.cd by said 








576 


(Parlnership Agreements — Group A i * 

Exhibit A 9 — Proposed Second Amend to Third Agreement 
(2nd draft) (partially signed). Proposed new partner (1/5/69). 


4 


Partnership. 

NOW,TH REFOHE, this Agreement 

V ,1 ITH|SSETH_! 

s 

1. THEODORE G. METZGER by this Agreement does with¬ 
draw as a Partner of CASTLE REST NURSING HOME, waives the provi¬ 
sions of ARTICLE 12 with respect to valuation of his interests 
and dees, effective this date, sell, convey, assign and transfer 
all of his right, title and Interests as they appear in the 
Partnership operating under the name of CASTLE REST 1SURSIH0 HOME 
as set forth in Articles of Partnership dated November l£, 1965, 
as amended; In a partnership operating under the name of "Castle 
Rest Nursing Hone for Adults" as set forth In a partnership 
agreement dated September 19, 19*57; in ll6 East Castle Corporatiorj 
and in the principal partnership property known as Castle Rest 
Nursing Hone, 116 East Castle Street, Syracuse, New York, all of 
the foregoing hereinafter to be referred to collectively as the 

"Nursing Home"; 

2. The Partnership does hereby agree to the withdrawal 
of THEODORE G. METZGER, and substitution of JANE W. lie KINNEY in 
his place and stead with all of the rights and privileges formerly 
agreed to with THEODORS G. METZGER; 

3. JANE W. MeKIIN.'EY does hereby replace said THEODORE 
METZGER, and doss Join said Partnership with all of nis r.g.i.s 
and privileges subject to all of his liabilities and does fur¬ 
thermore exonerate, indemnify and hold harmless THEODORE G. 

ir-'TV G R f •'■n -nd aga'nst rr.y and all loss, cost, cle'ns, liabili¬ 
ties, obligations and judgments 'nelud'ng, but not limited to, 
those relating to property d-mage and personal injury ( , n r1 -« ! ■ 

- 2 - 
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death), related to, arising fron or in connection with THEODORE G. 
METZGER'S right, title and interest in the Nursing Hone and docs 
further agree to accept substitution (and to execute documents 
necessary for such substitution) for and in the place of 
THEODORE G, METZGER as a partner in the nursing Hone including 
substitution for THEODORE G, METZGER on any debt Instruments 
executed by THEODORE G. METZGER for and on behalf of the f.'urs’ r.g 
Hone; and 

4 . The parties agree that this instrument of sale, 
conveyance, assignment and transfer shall be contingent upon 
acceptance of the terns and conditions of this Agreement by 
WALKER McKII.NEY, Senior Partner of the nursing Hon.*, with such 
acceptance to be evidenced by countersignature on this Agreement 
a„ provided below. 

IN WITNESS WHEREOF, the parties have set their hands 
and seals this day of January, 1969. 



-T.:o:w;'-7TT-f— 

0. .o.'ii'E STiTPoOrr 



4 
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1> 


state Or’ i:.-::.' york ) 
couhty o? m:;f york j 


:s.: 


On this 10th day of January, 1?69, before r.e’, the sub¬ 
scriber, personally appeared UAZJCKR KcKIuh'HY and THEODORS 0. 
IKTZGi-R, to re personally hnovrn and known to no to be the sane 
persons described in and who executed the within instrument, and •» 
they acknowledged to r.e that they executed the same. 


GntTV.-T'S PtANGC / 

No'-' y IWc. S-. cl r»w Yo* 

ii-ts::.,i c . at; h\. scrjntg A 

L'p.r.i ....rch 33, 19$ q (j 
/ * 7 


• n 

-4 ~l'T^l- 

~u 


f!o tary/r u oTT J; 


STATS OF HEW YORK ) 


COUIJTY OF 


) 


CrM'? ,, r w 7 riwcE 

.* w Yorf 

f ,3 . 3! - /. '.r 0 ..-.fy 

Cc---. ^ ... ...ifeu 3«. i/o ^ 


On this day of January, 19^9, before r.e, the sub¬ 
scriber, personally appeared THOMAS FAHEY, to r.e personally known 
and known to ne to be the sane person described in and who execute 
the within instrument, and he acknowledged to ne that he executed 
the sare. 


TJotary VwolTc 


STATS OF 
C0U..TY 0? 


) 

) 


ss.: 


On this day of January, 19o?, before r?, the sub¬ 
scriber, personally appeared GEORGS SM'RSOH, to ns personally 
known and known to r.e to be the sar.e person described in and who 
executed the within instrument, and he acknowledged to r.e that he 
executed the sare. 


"iio'ta'ry kubl i 


- h 








SYATiJ Or’ j 

COU;.T/ op : ==.: 

Ori oh j s •« — 

a -y Oi Jr.nup.ry, 1969. h 

* C ' lb ' r ' P" 5 on,u y n?pc „ ca JA ,. ’ ° »*- 

—« -,,, * oc«, «, to ~ ™» 

««»thoMitiun~ d ‘- cribcd *» 
executed the sene. ' ° ^ nowlcd Ced to ne that she 


TJoTary rubric* 
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CONVEYANCE OF INTEREST OF GEORGE SIMPSON 
TO THOMAS FAHEY 



THIS AGREEMENT made the fc) day of March, 1969 
getween THOMAS FAHEY and GEORGE SIMPSON. 

WITNESSETH 

VHF.REAS, the parties hereto have been since the 16th 
day of November, 1965, and prior thereto, partners under a cer¬ 
tain "ARTICLES OF PARTNERSHIP OF CASTLE REST NURSING HOME" 
operating as "Castle Rest Nursing Home"; and partners under 
a certain "CASTLE REST HOME FOR ADULTS PARTNERSHIP AGREEMENT" 
dated September 1, 1967 and related to the Castle Rest Nursing 
Home by letter agreement dated September, 1967, and in the 
"116 East Castle Corporation" (all of which are hereinafter 
referred to collectively as the "Partnership"); and 

WHEREAS, the said GEORGE SIMPSON desires to sell 
his entire share and interest in the Partnership to the said 
THOMAS FAHEY; and 

WHEREAS, the parties hereto have agreed that the 
sum of $48,750.00 is a fair valuation of GEORGE SIMPSON's 
share and interest and THOMAS FAHEY has agreed to pay to 
GEORGE SIMPSON, the sum of $48,750.00 in satisfaction of and 
in full payment for his share and interest. 

WITNESSETH 

That in consideration of tne premises and the pay¬ 
ment of the sum of $48,750.00 by THOMAS FAHEY to GEORGE 
SIMPSON, the receipt of which is hereby acknowledged, the 
said GEORGE SIMPSON does hereby sell, transfer, release, 
grant and assign to THOMAS FAHEY, his heirs, executors, . 
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administrators and assigns, his entire share and interest in 
and to said Partnership, to have and to hold to the said 
THOMAS FAHEY, his heirs, executors, administrators or assigns. 
The said GEORGE SIMPSON hereby agrees to sign and execute any 
additional assignments or instruments as may be necessary or 
become necessary to effectuate this agreement and conveyance. 

IN WITNESS WHEREOF, I have hereunto set my hand and 
seal this day of March, 1969. 


GEOJtGE SIMPSON 


STATE OF NEW YORK ) 

COUNTY OF.Vfl/ j 68 ” 

On March JZ 1969 before roe personally came GEORGE 
SIMPSON, to me known and known to me to be the individual 
described in and who executed the foregoing instrument, and 



ASSUMPTION OF LIABII.TTTF.S 

THOMAS FAHEY hereby assumes all of GEORGE SIMPSON's 
liabilities (presently existing or hereafter arising) as a 
partner of the Partnership. 

THOMAS FAliEY agrees to indemnify and hold GEORGE 
SIMPSON harmless against any and all claims, demands, loss, 
damage, liability or expenses (including costs of suit and 







Fxhihit A ,„ Pan D nerlhlp A * r< * men,s —CroupA)* 

Pu7i ch f T A8reemem Be,wwn Partn '-. 

Purchase of Simpson Interest (3/12/69). 


March 12, 1969 


Mr. George A. Simpson 

->^2 Park Avenue 

East Orange, New Jersey 


Dear George: 

Reference is made to the a- 

° the d °cument executed by us 

oday entitled Conveyance of Interest of George Simpson to 

r Fahey> " <h " ei " -*•— - - - 'w eym «.,. In 

order to induce you to tlpi t he c^eyanco. ^ 

° C ,0 “ r Sle " inS ““ I oerot as follovS! 

1. I will cause an appropriate certificate to be 

filed no later than April 12, 1969 with the r 

’ with the County Clerk of 

nondaga C^ty, hew Verb indicting t,»t you are no lo^er a 

Parmer in tbe Partnerebip referred to in tbe Conveys. a. 

Of March 12, 1969. 

2 ‘ 1 tha11 -rosily use ny beat efforts to cause 

a Marine Midland Conp.ny of ^ ^ ^ ^ ^ 

pp a .isnatory on the guarantee with that bant which 

d by all of the partners i n the said Partnership and 

to terminate all liaMUHn. , 

11 ties which you nay have arising out 

” »ntU .uch tine as y„u are so renoved 

os p Signatoty, your li. bllIty therein shall be a liability 

indemnified by me under the "a 

the Assumption of Liabilities" por¬ 
tion of the Conveyance. 

Very truly yours. 


Accepted and Agreed to: 


lomas M. Fahey 


kcorlre A. Simnsor 


/ 


■3 
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Exhibit A-II — Proposed Second Amend to Third Agreement 
(3rd draft) (signed without provision for Fahey's signature), 
new partner Jane McKinney (3/25/69). 



CASTLE REST MJRSiriG HOME 


WHEREAS, ARTICLE 12 of the Articles of Partnership 
dated November 16, 1965, ns amended August 1, 1966, provides 
for the withdrawal of a Junior Partner upon ninety (90) days 
notice in writing . .d the purchase by the Partnership of said 
Partner's interest in the amount determined in Paragraphs (C), 

(D), (E) and (F) of said ARTICLE 12, and 

WHEREAS, THEODORE 0. METZGER, a Junior Partner, under 
date of September l6, 1968, has given said notice to the Partner¬ 
ship of his desire to terminate his interest in the Partnership, 
and 

WHEREAS, WALKER McKINUEY, the Senior Partner, has de¬ 
cided that it is in the best interest of the Partnership for said 
Junior Partner to withdraw, and 

WHEREAS, THEODORE 0. METZGER has agreed to a *waivcr of 
the valuation provisions set forth in Paragraphs (C), (D), (E) 
and (F) of ARTICLE 12, and to accept the sum of TWENTY-FIVE 
THOUSAND and no/100 Dollars ($25,000) payable to him by the 
Partnership, and 

WHEREAS, ARTICLE 3 of the Articles or Partnership pro¬ 
vides that additional partners nay be admitted upon such terns 
and conditions as shall be agreed upon by the Senior Partner, ar. I ■ 

| 

WHEREAS, said Senior Partner has decided to admit s anj 
addition:*! partner, JANE W. MelCi LATHY, upon the same terns and ron-j 





- __ irau 

Pihihit a i. lP ‘ inncrsh, P A K re ements. Group A)* 
neu partner Jane McKinney (3/25/69). ‘ S,8na ' Ure,> 


"“ion? an " 5ane b ° nCfUS ^ llabllitios as were previously 
-n °yc by the withdrawing Partner, THEODORE G HU&m' 
payment by her of a w MKTZOER, upon th# 

■ nor., ip contribution of TNKNTY-FIVE 
THOUSAND end no /100 DoHars ($ps 000) in , 

termination of partnership / ^ ^ ^ th * 

.. r tnerohip interest of THEODORE 0 . HEOGOt 

*=-P«on hy her or au ^ ” d 

•"*>"«> -r nwixas o. m ». . ’ PW,0 “ llr 

. N0Wp T,IEREp 0«E, this Acreement 
WITNESSETH: 

1 * THEODORE G. METZGER bv thl<t a 

. ’ y thls Agreement does termin- 

- - erest as a Partner of CASTLE REST NURSING HOME, waives 
h provisions of ARTICLE 1* with respect to valuation of his 

eat and docs > Effective this date, accent th 
FIVE Tliorr/wm ,, , accept the sum of TWENTY- 

TiI0UjArro and no /100 Dollars ($ 2 5 , 000 ) m fun 
aJl of hi c , , . ’ ' ln ful1 Payment for 

° f his ri £ nt » title and Interests as th 
p „ . rests as they appear in the 

as se ;u°rr ine under the nojn ° ° f castu: **** «»« 

- ~ 

„ MO t , „ 9 • In a ‘’"‘""■'’‘P °P«rating unto th. 

- •°tle Rest Nursing Home for Adults" as set forth m 

Partnership Agreement dated September 1 9 1967 . t ... J 

Cattle Rent Nursing Home, 116 East canMo «» 

York all or rv, e Street ' Syracuse . 

. all of the foregoing hereinafter to be referred to collec¬ 
tively as the Nursing Home"; i 

Mon f , SCnl ° r P ‘''‘ rtner d ° CS h ° rcby a C ree to the termlnaJ 

n of interest of THEODORE G IV'Tzrvn ^ 1 

JiaETfi • v ’ R ’ nnd ndmtssion of JANE W. I 

m,,Ur * "■ - ,n *«««••« Partner en^ct to au „ r thc . 
conditions and name b-r-fit. , . ,, „ 1 of the terns and 

ho, , , , 1 li " bill( 'i« ns were formerly 

hcld by THEODORE 0. METZGER; 
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I xhibit \ -11 — Proposed Second Amend n Third Agreement 
(Ard draft) (signed without provision for FahcVs sign.i” re! 
new partner Jane McKinnev (A 25 hd' 



3. JANE M'-'KINMiJY does hereby join said Partnership 
upon the sane terms .and conditions and subject to all of the 
liabilities formerly held by THEODORS G. METZGER, and does fur¬ 
thermore exonerate, indemnify and hold harmless TIU.ODOP.K G. 
METZGER from and against any and all less, coot, claims, liabili¬ 
ties, obligations and judgments including, but not limited to, 
those relating to property damage and personal injury (including 
death), related to, arising from or in connection with THEODORS G 
METZGER'S right, title and interest in the nursing Home and does 
further agree to accept substitution (and to execute documents 
necessary for ouch substitution) for and in the place of 
THEODORE G. METZGER as a Partner in the Nursing Home including 
substitution for THEODORE G. METZGER on any debt instruments 
executed by TliEODORE G. METZGER for and on behalf of the Nursing 
Home; and 

4. The parties agree that this Instrument of termina¬ 
tion and admission of an additional partner shall be contingent 
upon acceptance of the terms and conditions of this Agreement by 
k'ALKER McKIKNEY, Senior Partner of the Nursing Homo, with such 
acceptance to be evidenced by countersignature on this # Agreement 
as provided below. 

5. The 

First: 


Second: 


, the parties have t their hands 

- 3 - 


parties further agree as follows: 

In Article 3.1, the name of the Junior 
Partner "Theodore Metzger" and ills 
address "206 Fellows Avenue, Syracuse, 
New York" 3s stricken and the name 
"Jane McKinney" and her address 
"420 Mid Oak Road, N. Muskegon, 
Michigan" is substituted therefor. 

In Articles 7-3, 7.4, 12 (F.l) and 
Schedule A, the name of Theodore 
Metzger" is stricken and the name 
'Jje.no McKinney" ‘s substituted 
there.' >r, •'••.d in Schedule A, the 
c. 1 ;o.u" * but lea of 2,000 op¬ 

posite t!'. ' n .c of "Theodore K .zgor" 
is . t • n and tk•» '.tin of >V, Vj, joO 
is ;• tr. . it- d therefor. 


in v.'iT’riEss ;nii-:Rv:oF 
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M 




and coals thin.. ' day of March, 1 i)&). 


, /- c 

/A. -v. • - -. /- '-*■ \ < t 
Tflii-AJi'WltE -(i .TaiTZljhR 


r ~.. (c m ‘/i 


\ 


-mur-JTU^KmTiz *— 


Accepted March ^ / 1969, 


ml* M4 : 

TTAiZTR TTcJCCm./,- 


Senior Partner 






(Partnership Agreements. Group A) * 

Exhibit A M — Proposed Second Amend to Third Agreement 
(3rd draft) (signed without provision for Fahey's signature), 
new partner Jane McKinney (3/25/69). 


STATE OF NEW YORK ) 

• c r • 

• o « • 

COUNTY OF NEW YORK ) 

On this'^'l day of March, 19^9, before me, the sub¬ 
scriber, personally appeared WALKER MeKINNEY, to me personally 
known and known to me to be the same person described in and who 
executed the within Instrument, and he acknowledged to me that 
he executed the same. 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK j 


HAZEL M. FALX 

NOTARY PUCLir. S'*:? of Ne* Y oft 
No. 31-C2 CZ 25 
Quai.f-eJ m \z 3 Cov'iY 
Commission Exp.rcs March 30^ lSiO 


On this^V^ day of March, 19&9* before me, the sub¬ 
scriber, personally appeared THEODORE G. METZGER, to me personally 
known and known to me to be the same person described in and who 
executed the within instrument, and he acknowledged to me that 
he executed the same. 



STATE OF MICHIGAN ) 
COUNTY OF ) 


HAZEL M FALK 

NOTARY PUQLIC, S ? of Now York 

N— *C ! 2275 
Qunf.ricrJ in . ; $ Co* r 

Cmr.m ss on Cv i : 20^ 19/0 


On this -5/ day of March, 1969, before me, the sub¬ 
scriber, personally appeared JANE W. McKINNKY, to me personally 
known and known to me to be the sane person described in and who 
executed thr within instrument, and she acknowledged to me that 
she executed the same. 


■ / '/:<■ /.v 'r. ({■:_ 


N. l < • . Vi. I, 

My (.c.M. . i ... t t ly 4, IvVO 












'Partnership l itigatlon — Group B) 
Indei to Group B. 


He U.C. y . Thomas 


EXHir.IT 

B-l 

6/ 3/69 

B-2 

6/ 3/69 

B-3 

6/20/69 

E-4 

6/21/69 

B-5 

6/23/69 

B-6 

6/23/69 


E-7 

9/ 8/70 

B-8 

10/ 1/70 

V9 

10/ 9/70 


1/ 6/71 

B-ll 

6/ 7/71 

B-12 

2/16/72 

B-13 

3/ /72 

B-14 

3/20/72 

B-15 

BRIEF 

B-16 

NOTES 


Fahey 

GROUP B 

Motion Pa pers Re Litigation 
Court and Arln ration- 


r * 


/ 


MOVING PAPERS (McKinney) 
LETTER (McKinney) 

DECISION (Aronson) 

LETTER (McKinney) 

ORDER DRAFT (Lawton 
for Aronson) 

ORDER (Aronson 

ARBITRATION AWARD 


EX PARTE INJUNCTION o" 


MCKINNEY ATTEMPT TO EXPELL V 
AND DISMISS FAHEY 

REFER DISPUTE TO ARBITRATION: 7 
DENY RESTRAINING ORDER 

MCKINNEY ATTEMPT TO BUY OUT / 
FAHEY 


V 


REFER DISPUTE TO ARBITRATION: V 
GRCUNDRULES FOR INTERIM 
OPERATIONS 


3 


MOTION (Fahey) T0 CONFIRM AREITRATION AWARD ^ 

CROSS-MOTION (McKinney) TO VACATE OR MODIFY AWARD V* 

DECISION (Aronson) 

LETTER (Kemple) 

ORDER (Aronson) 

NOTICn OF APPEAL (Fahey) 

CROSS-NOTICE OF APPEAL ' 

(McKinney) 


MODIFYING AWARD 
ORDER DRAFT 

MODIFYING AWARD 3 


Millet v. Slocum 4 AD 2d 528, Aff’d 5 NY 2d 734 (1357). 
Partners cannot , as a matter of law, either expel a 
co-partner or compel him to resign or withdraw, on the 
ground that it is in the best interest of the partnership,^ 


SEE NOTES RE ANOTHER ALTERNATIVE TO A STRAIGHT APPEAL TO 
OVEIJ7ULE ARONSON ANIi CONFIRM AWARD (which opposition has 
stated they would take to Court of Appeals). The 
object would be to affirm Fahey's continuing status as a 
partner .and tie up assets of Castle Rest Nursing Home 
from dissipation by McKinney. 






T 
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% 


C IOC - Sun.nion* » ifli MlnfW Cnuil 

C . grbuL.lltut-J^'^w ^ 


C C* ' IMI •. Jultui lu.i-of INT l • * C« a. *- ’’tf'UVM 
|J | I.KSN.I Pl*ct »» U«-0*C * ’ NiW T 


SUPREME COURT 
STATE OK UK'// YORK 


COUNTY OF OUOUDAGA 


CASTLE KKST NURSING HOIK ar.d v/ALKKR 


McKINUKY , 


THOMAS FAHEY, 


Plaintiffs 


igainst 


Index No. 

Plaintiff designates 

I 

County sj the place of trial 
The b .mix of f/ic venue is 
hcsidtr.ee of plaintiff 

£>Himii.ut>3 Uiit!| Nnlirr 

Plaintiff tixirirsvtx cast It 
I Rest Nursir.E Home has 
I principal place cf business ir 
County of On or. dag a, M»Y» 

To the above rained Defendant 

lion arc lirrclui sumuwticii .<■ ,h, »«„(«».... ««>«» ««»»°* topy 

“ ifie complaint £ no, sc...I 

Attorney(s) within 20 */»»'<" •** *««" B °'717.7,7dele7,ed to you !ithin .At S».e ./ A.- P.rM; ,« 
at.rr <lr sr.r.cr .» complete if this summors is p a , you t) , default lot the te’iel demanded in the 

case of you, failure to appear or answer. )udtmtnt w,11 be taken a t a,na, you oy 

complaint. HAH COCK, RYAII, SHOVE & HOST 

Dated. May 29, 1969 Attorney(s) lo, Plaintifl 

Office and Pott Office Address 

One Mor.y Plaza 
Syracuse, New York 13202 


Defendant 


Notice: The object of this action is 

Accounting and Injunction 

The teliel sought is 


(315) **71-3151 


l/por roor f.ilute ,0 appear. ,ud t mcnt will be taken .pains, you by 
with interest from 


jjv-r.ot)- 
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■N<-, 


ty . \ " * T " rr ' Of 

* upr%SK Court of the 5 ta*» 
or .lav; York held tr r .'\ for *•”. 
County of Ononria.r-' . *-h t 
Court House, City of Syracuse’," 

1969! ° r ‘ th ‘* 2nd day cf Jur *- 


PRESENT: 


non. . 




ro.'-' 


.Justice of Supreme Court 


ST A Vo OF HEW YORK 
SUPREME ^Ou'iiT 


COUNTY OF ONONDAGA 


CASTLE REST XURSIHG HOPE and WALKER 


McKIMiIEY , 


Plaintiffs, 


-agalnst- 


TriOMAS K*HEY, 


De fer.dar.t, 


ORDER TO SHOW 


CAUSE. 


Index No . ?. J; 


On the affidavit of Walker KcXir.r.ey. swum to the 
9-h d_y o. May, 1969, the surj.ior.s or .d complaint ir. thi 3 
ecticr., and the bond end undertaking of Fidelity and - Deposit 
Company of Maryland, dated June 2nd, 1969 , 

LET defendant Thomas ”ahey show cause at a Special 
Tern of „r.ls Court .0 be held in and for the County of 
OJor.dasa at the County Court House in the Cloy of Syracuse, 

Hew York or. June 10, 1969 at 10:00 lr. the forenoon of that 
day or as soon thereafter as counsel car. be heard, why an 
order should not be made herein dir-ctlr.g that plaintiff 
lx.r fM..l..n_y cc..-lnur ai:a hr.ve exclusive rr:?.na<;ener.t of the 
business now carried or. by the partnership plaintiff Castle 
Rest Wursir:*j hone, and further directing that plaintiff Walker 
■ y have exclusive possession of all property, C oods ar.d 
ass-.ts of the partr.ershi r of Castle Rest Nursing Hone, together 
wl.h the books, records and papers of said firm, and restraining 
defendant Thomas Fahey from interfering lr. any way with the 
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operation and manag-ment of th. business of said partnership 

or from interfering in «*y ^ ' :lth th * csssts ‘ * ,PplCy " S 
or good will of said partnership, and for such otl.tr and further 

rt litf as nay bt equitable; and it is further 

ORDERED, pending the hearing end determination of 
the within application, that defendant Thomas Fahey be. and 
he hereby Is. enjoined from interfering in any way with the 
operation ar.d r.ana E erer.t of the partnership of plaintiff 
Castle Rest Nursing Home, from going upon the real property 
on which said Castle Rest Nursing Home is located, or from 
Jn-Tftrinc in ar.y way with the property, assets, employees 
or business reputation of plaintiff Castle Rest Nursing Hone} 

and it is further 

OKU.-.Hr.D, psr.dlr.s »»»rln£ «!d a«-.!ri»ln»-.lon or 
within application, that pl.lr.urf WUc.r r«ir.r.,y ornMr.o, 
„ 4 h ... exclusive ««««! or th. busir.sss now c.rri.d on 
P, th. p.rtn.roMp'or plaintiff C.stl. H.»‘- Hor.lnc Hon.; 
and it is further 

ORDERED, pending the hearlr.e ar.d determination of 
-the within application, that plaintiff Walker McKinney have 
exclusive possession of the property, roods, and assets of the 
partnership of Castle Rest Nursing Hone, together with the 
books, records ar.d papers of said partnership; and it is 

further 

ORDERED that the bond and undertaking of Fid.li-y 

ar.d Deposit Company of Maryland in the amount of *75,000.00 be 

. d.e-r.-lred to be sufficient ar.d adequate as to 

arid fctrtDy -s e ~ ^ 

amount ar.d form; ar.d it is further 

ORDERED that sufficient cause htvir.^. b. .r. obc 

therefor, personal service of this order to shew cause, 
toother with the papers cr. which it fas b*er. C»cr.ted, upon 


4 , 
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d* ftndar.t T»ior . a5 Ka»i*y on k r 

-/ or before Jur* s lof.o u 

- -mi-*.«,« 9 - - d,t,na “‘ 

B.*- .t S yrecu 5s . y ork - hl . ^ d , y or y 


1969. 


enter 


Jus„ict of ii up fins --- 


<» 
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SUPREME COURT 

ST A TE OF NEW YORK COUNTY OK ONONDAGA 

______________________ _ -x 


CASTLE REST NURSING ROMS and WALKER 
KcKINNEY, 

Plalr.tl ffs, 

-agalr.st- 


THOMAS FAHEY, 


De fendant. 


COMPLAINT 


X 


Plaintiffs Castle Rest Nursing Hone and Walker ilcKinr. 
by their attorneys, Hancock, Ryar., Shove l Hust , for their 
complaint lr. the above entitled action, allege: 

FIRST: Castle Rest Nursing Hone is a partnership, 

formed pursuant to Articles of Partnership, as amended, which 
conducts ar.d operates a nursing hone lr. the City of Syracuse, 
County of Onondaga, New York. 

SECOND: Plaintiff Walker McKinney is senior partner 
of plaintiff Castle Rest Nursing Hone, and resides in the 
County of New York, State of New York, 

V 

THIRD: Defendant Thomas ^ahey v/as theretofore junior 

partner of plaintiff Castle Rest Nursing None, and resides 
in the County of Onondaga, State of New York, 

FOURTH: Pursuant to the Articles of Partnership, as 

amended, plaintiff Walker McKinney as senior partner, is 
vested with the right to make all decisions with regard to 
all actions taker, by the partnershl?, ar.d all questions of 
policy, Judgment, management and discretion and any other 
questions relative to the business of the partnership. 

FIFTH: Defendant Thomas Fahey has wrongfully exclud 
plaintiff Walker McKinney from the partnership business and f 

r OW* ' » 


/ 
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Kx Parte Injunction 


p ‘7” 5i ° :! ° r tM „ 4 „„ ntaM 

°" ,,lair,tllf Walk5r to participate in ar.d to 

mttnac ‘' th * Partnership business. 

SIXTH: Dflf.ndant THo„ cs „„„ „ ^ 

to ackr.o or r„n.„ th. d,.u )ra . lnstruc;loR , of 

PLInurr ».!»„ Mcnlr.r.sy as s , r .lp r „„ „„ 

Ieacr,H said daals.oa. ard Ir.atruatldns. has „„„ lr ., uboM1 „.. 

" h “ •“«*««' con -rol a,, r th , dusla.as or 

th. partr.srshlp in axes of th. authdalt, v.st.d la his, 

ty oa by th. Artlcl.s or Parth.-shlp. „ 

amended. 

SEVENTH : Pursuant to the Articles of Partnership 
- -ended, a Junior partner who violates the Articles or ‘ 
Partnership, as amended, or who is guilty of conduct which 
t.r.us to affect adversely the carrying on of the business 
or the partnership, or conducts himself in matters relating 
to the Partnership business so that it is not reasonably 
practicable to carry or. the business of the partnership 
wl.h him, ceases to be a partner upon receipt of written 


notice. 


EICHTil: Defendant Thomas Fahey has violated the 


Articles of PartnershiD, as afo"‘-aid p-h w 

. i i «sio. ...aid, and has so conducted 

h 1 ms elf t 3 to ad v c rs - 1 v -irr..* «-u 

-ly -ff.c- .he carrying on of the business 

of .he irtr.ershlp and as to render it impossible to carry on 

th * th! PTln^dhlp „u„ „,d d.f.nd.nl Thon.s 

Fahey. 

WHERETOPE, plaintiffs demand Judgment; 

1. In i. defencantThoras Fahey account for all his 



T 
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acts and proceedings with re part! to all partnership trans¬ 
actions anti of the moneys received ar.d paid by defendant 
in relation thereto, and on the property thereof. 

2. That it be declared that defendant Thomas Fahey 
has ceased to be a partner of .plaintiff Castle Pest Nursing 
Home, and that h.s partnership Interest is terminated. 

3. That defendant Thomas Fahey be er.Jcir.ed from 
interfering with the operation ar.d management of plaintiff 
Castle Rest Nursing Hone, its assets, employees or good 


will. 


'. That plaintiffs have such other and further 


relief as may be just and proper, together with the costs 
and disbursements of this action. 


HANCOCK, RYAN, SHOVE t HU3T 
Attorneys for Plaintiffs 
Walker McKinney and Castle Rest 
Nursing Home 

Office ar.d Post Office Address 
One Kory Plaza .... 

Syracuse, New York 13202 
C 311.) *(71-3151 


^ • •aii'i «. i 
At 1 I' - VI" 


- iti 

t ‘ ;.v 
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“i 


STATIC Cr I"'./ YCiK 
WERE: 3 CCv.RT 


cou.vry of o;jo::daga 




CA_.iI.-. REST I.DEIL'.G II0C3 and 

walker kckecc.ey, 

- against - 
TIiOCCAS FACiEY, 


Plaintiffs, 


Defendant, 


AFPIDA'.Tl’ 


SPATE OF N3C/I YO.TfC ) 

COdC.TY OF KB?.-/ YORK ) SS.« 


WALKER licKI.'f.'EY, belnj duly sworn, deposes and says: 
it i reside at L7 East 67 th Stroot, New York, New York, and 1 
an cna of the plaintiffs in the above entitled action. 

2 1 Castle Rest C (ursine None is a partnership formed pursuant to 
Articles of Partnership dated November 15, 1955, as amended. 

3 1 The purpor.e of said partnership is the ownership and 
operation of a nursing hone in the City of Syracuse, Now York know, as 
Castle Rest t,ursine Hone, vhich is located ct 116 East Castle Strest, and 
the partnership now cr.rns and operates said Castle Rest !.'ursin c None. 


The partnership consists of deponent as senior partner, and 
junior partners, one of when is defendant Thomas Fahey, who is also 
administrator of Castle Rest CCursinc Ko-.o. 

5: Pursuant to tho terns of said partnership agreement, 
defendant Tho-is Fahey, after a return of a portion of capital account of 
plaintiff V.alkor ICeKinnoy, is entitled to 907 of the profits of said 


partnership. 


E l! *' - r 
Jr* C. 

1 oste¬ 


al Deponent, however, 
all rot loser, while d-fc- 
of tho pir'.r- r.-'iip. 


as sender partner, is char’csblo with 
idont Fahv is not charge xblo with net 


At t iiwvrr 
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I 

i' 

'9 


7i Deponent has provided 65,’ of the investment in said Castle 
Rest Kursing Hone, in an aggregate in excess of $300,000 while defendant 
Thorns Fahey has r-ade no contribution to tho capital of said partnership. 

8i The aforesaid Articles of Partnership vest with deponent 
as senior partner tho right to make all decisions with regard to all actions 
taken by the partnership, and all questions of policy, judgment, management 
and discretion or any other questions rclativo to tho business of the 
partnership. 

9« The Articles of Partnership further provide that a junior 
partner, such as defendant T'-cras Fahey, Kay not incrcaso his interest in 
the partnership without consent of deponent as senior partner. 

iOi Defondant Thomas Fahey, on or about April i, 19^9, 
purportedly acquired the interest cf another junior partner in an attempt 
to increase his interest ar.d control in the partnership, all without P'Si 
mission of deponent as senior nartnor. 

Hi In violation of the Articles of Partnership, defendant 
Thor-as Fahey maintained that he was in a position of equality with deponent 
and that he could withhold payr.ents of funds of the partnership from 
deponent. 

12i Defendant Thorn3 Fahey failed end refused to carry out the 
decision of the deponent as senior pvartner that all cr.ocks of the partner¬ 
ship be signed by both deponent and defendant Thorns Fahey. 

13i Defendant Thomas Fahey has also refused to honor cl-cision 
by deponent as senior partner that defendant Fahey furnish deponent with 
weekly reports regarding the operation of tho Castle Rest Kurs^ng Hone. 

14i Defendant Tho-ns Fahey has further refused to consult with 
deponent with regard to expend*turcs of partnership funds and on the conduct 
of partnership affairs and defendant Thorns Fahey has further dissipated 
partnership funis by hiring a consulting firm on a yearly contract, paying 
over thirty thoic.-nd dollars, which exceeds tho yearly salary of defendant 
Tho as Fahsy, ar.d defendant has further refused to folio*’ tha decision of 
deponent as senior partner, arid has, in violation of his instructions end 

- 2 - 


I 
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and order,, c,.tended the aforesaid contract v:ith the consulting firn for 
an additional year. 

151 Defendant Tho.r.as Fahey has further failed and refused to 
R cet with deponent and has refused to ccnunicato with deponent, ha, acted 
as an c.-jual partner and has, in fact, conducted the business of the Castle 
Rest •’•'ursine Vono as if tho same were a solo proprietorship. 

16 ‘ D£feild:int Thoraas Fahey has, as aforesaid, refused to 
co* Ply " ith th ° ****•■ “I* Partnership and with the decisions of the 
senior partner, has been insubordinate and has assumed and exercised 

control over the business of the partnership in excess of the authority 
vested in hire. 

1?« Tho Articles of Partnership provide that a junior partner, 
such as defendant Thoreas Fahey, ceases to bo a partner if he should violate 
tho provisions of the Articles of Partnership or should be guilty of conduc 
as tends to affect adversely tho carrying on of the bu-inoss of the 
partnership or shall conduct hiresclf in ratters relating to tl.e partner¬ 
ship business so that at is not reasonably practicable to carry on the 
business of the partnership with hire. 

18, As set forth above, defendant Thoreas Fahey has violated 
tho Articles of Partnership by attesting to increase his interest in said 
partnership without permission of tho senior partner, and by his insub¬ 
ordination and failure to observe those provisions of the partnership 
vesting ranagenent thereof in the senior partner. 

19i As set forth heroin, the cc: duct of defendant Thoreas 
Fahey has created an ir.passo which stakes it ir.possiblo to cariy cn tho 
business of the partnership with hire, and his conduct has further been 

such that it has adversely affected tho continuance of the business of 
tho partnership. 

20, Parse,nt to the Articles of Partnership, defendant 
Thoras Fahey shall, upon service on hire 0 f written notice, cease to bo 
a partner in plaintiff Casllo west fursing Hcreo. 
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21 1 In addition thereto, t^o status of defendant Thecas I*toy 
as partner r.-.y bo tominsted by depenen* senior partner upon tho 
decision of deponent that such tcr.aination is for the best interest of the 


partnership. 

22 1 V.'ith tho sorvo.ee of notice ter.iinnting the interest of 
defendant Thoras Fahey in the partnership, the above entitled action is 
brought to enforce tho Articles of Partnership, insuring deponent's 
managccer.t thereof, enforcing tho expulsion of defendant Thorns Fahey as 
partner, restraining his interference with partnership property and busi¬ 
ness, and requiring that he account for all dealings and transactions with 

&r.d bchslf of the pdronornhip* 

23i There arc in the aforosaid Castle Rest Nursing Hono 
approxirately one hundredfifty patients, v.’ho aro invalids, sick, infim 
and disabled, requiring r.u'-sing, hygcnic and bedside care. 

24i From the tine of tho termination of defendant Tnonas Fahey 


as partner, and during the pendency of tho aforesaid action, it will be 
nocessary to insure tho continued care of patients and the retention of 
key personnel at Castle Rest Pursing Hor.o, such as supervisors, staff, 
nurses, and dictitions# 

25s Fron a proprietary aspect, tho good will anc reputation 
of Castle Rest Pursing Hone and the retention and protection o* the a^-cts 
of the partnership are necessary during this period of transition. 

26 1 Upon inforratiori and belief, and in view of the past 
conduct and attitudes of defendant Thoras Fahey in exercising cor.plete 
control of the affairs of the partnership, excluding dcponer.t thorofroa, 
defendant Thoras Fahey will be in a position to disrupt operation of the 


Castle Rest Pursing Kora by refusing to vacate his position as administrate: 
and by disputing tho tonination of his partnership, and can cause dis¬ 
content and dissent anong, and, in fact, loss of service of, er.nloyees, 
p-rtic-tarly sur-rvisory stiff, and nursing personnel so necessary to 
continue operations and to insure tho orderly and efficient care cf tM 


patients new at Castle Rest Pursing Hor.o. 
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27t Upon information end belief, since it is essential -Hat 
tho business of tho partnership and of tho operation of Castle Rest Kursing 
Kore bo carried on in on orderly fashion, the assets and good will of the 
partnership and Castle Rost Kursinc Kor.o will bo lost if said operation is 
in any manner disrupted. 

28 1 Pursuant to Articles cf rimtncrsliip whereby tho management 
of the partnership reposes in e iponent as senior partner, deponent has 
secured the scr/iaes of Francis J. KeCarthy, Jr., who will bocor.o 
administrator cf Castlo Rest Cursing Homo. 

29i Hr. KeCarthy has received his Faster of hiblic Adminis¬ 
tration from the Sloan Institute of Hospital Administration at Cornell 
University and until this date has boon administrator of Coney Island 
Hospital, an affiliato of Faimonldcs Fedical Center. In this capacity, 
ho has been responsible for the proprietary, fiscal and pcrsoi id natters 
necessary for the operation of a 471 bed general hospital and, in addition, 
a psychiatry servica and extended caro program involving cno hundred beds 
30: rrior to such employment, Hr. KeCarthy was administrator 
of Strang Clinic, the largest cancer detection center in the countrys 
in that capacity, he had coordinated all activities of the clinic end 
supervised construction of the clinic from conception to completion. 

31i Upon information and belief, Kr. KeCarthy has the 
experience, background, ability, and characteristics including the tact 
and disposition necessary to coordinate and manage the sensitive areas 
and phases of health center operation, insuring essential medical and 
health services to patients, while providing a profitable and successful 
business operation* 

32 1 Deponent believes that unless ho is permitted to ccntinuo 
the business and exclusive ranagenent of plaintiff partnership, C.’stlc 
Rest Cursing Horse, as presided in the Partner ship Agreement, the well - 
being c' patients at the Hums! g Hor n will be endangered, along with the 
assets and goH x-ill of the partnership. 

- 5 - 






' f 

r.'t r >- 
if '-v 


IO.> 

O 


(Partnership Litigation — Group • 

F.ihibit B 1 — Moving Papers (McKinney), E* P. Injunction 
(6/3/69). 


- yy. Thls continue-' lion of the partnership business, end 

of tho Castle Rest Kursin* Ho-.a durin„ the pendency of this action, and 
upon tcrrlnation of defendant Thorns Fahey's interest in the partnership, 

.dll be achieved by tho exclusive rana C ouent end operation of the business 
by deponent, with Mr. McCarthy as edninistrator, and the preservation of 
tho assets and C cod -ill of tho partnership can|»o acconpliahcd, thereby 
avoiding tho necessity of appointment of a receiver, vho would be unfarriliar 

with the operation of the partnership. 

34 1 Ko previous application Was boon rcadc for the relief 

sought herein* 

WHrRErORE, deponent requests ar. order: 

1. Directing plaintiff Walker liKinney continue tho business 
now carried on by the partnership cf Castle Rest drains Korn, and further 
directing that plaintiff Walker McKinney have exclusive »na 0 cr. S nt of said 

business. 

2. That plaintiff Walker McKinney have exclusive possession 
of pror-rty, coeds and'assets of the fim of Castle Rest Kursin 2 Hone, 
together with the books, records, and papers of said fina. 

Rostra in in 2 defendant Thoras Fahey free, interfc -in S in any 
way with the assets or C ood will of tho business of the partnership of 
Castle Rest Kursinc Ho.xo, or fro,, interfering in any way with tho employees 


of nr conduct of tho business c/ said , irtnership. 


lih /\A 


Sworrtlto before me this 


1#?. 




•' hotary Kolic / 

V /;NI A. * <•*£ 

*’ v \ i • . v..< 

• . #.•; / ', 

i t** ». Cc. .* 

» ■ kjt.lt 1 •# Y'.t,Cf • I -1 _ L 

(*..ni*., it Itjv’ci f jj # *•;;; “ u 


(>: 


M im r 


* 
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Rde% and Deposit Company 

HoHLomcF. OF MARYLAND J 


state or vo;:k 
SLTi{.-;«a court 


county or onoxdaca 


castle rest nursing none and 

WALK Eli Me!.' I K gj;y 


Plaintiff 


r.st- 


UNDERTAKING 


TIIO.'LAS FAHEY, . 


Defendant 


Onondanfco'unt.^ “hcrci„ 1 l,*Kcr\v;i^ C yT C ’' CCtI r" Suprce,c Court * 

and Thomas Fahey is defendant effecting ^ °" C ° f tl>C Pontiffs 
of the business of tlie partnership o' ^° ntlnuecl Prosecution 

Hone; and p * Plaintiff Castle Rest Nursing 


made by plaintiff 

order di-ccting [hat plaintiff "alker M v*"’ SccMon 75, for an 
business and exercise exclusive “ C “ lnnc y continue the 

the partnership of plointif' Ca*“ CVCr tlle operations of 

dircctin, that plaintiff :[ L^r Finney J ^ and ^ther 

of all property, goods, assets of ^nU^'c TSV™ Passion 
tcgc„ncr with the books, records and " ff C “ sLlc Rest Kursing Home, 
pendency of said action,' and P ^ ° f Eaid fi ™ d “ring the 


for an order ’‘“^Pora^il v rcs^ainin^def 1 ^^“t t0 n ’‘'' T<C a PPl*cation 
Interfering with the oocratioi and n, n * fcnda ? t T1, omas Fahey from 
Rest Nursing lione, anu" from interf . naser ; !Cnt of plaintiff Castle 


» *rS :, r l l =r0SIT «■>» w -ui, 

Syracuse, New Wk, i. hereby hold 'c* * U ° 5 Statc *Wr Duildin^ 
Thonas Fahey in the sum of Seventy f"' t,™ 13 bound l,nto defendant 

to be paid the said defendant lhl's“[h T", D ° llj ‘' S ($75,000.00) 
truly to bo made the undersigned binds itself** payraont wc ll and 

assigns, by these presents; itself, lts successors and 


Plainer is such that if 

action and perform all thin-, which the ° f this Court in this 

him to perform, then this obligation ma >' rc< l uire 

in full force and effect; ° “ bc void; otherwise to remain 


hercb^r^ Company of Maryland docs 

azi.cr .'Ici.iniiev, if ft ;<■ r: n . ' ,l ' cases, undertake that plaintiff 
‘•cRinnc; CJ t to an L 1 " n °' J th<rt Eaid Plaintiff Y.'a ,ter 

ll-om.., Fahey all di ,,, a "! 11 ™ to the defendant 

said temporary re- , i-'n i t . ' " a; .. bc f »-t«i„ed by reason of 

Thou... -on.,.. C, 7 S 0 »* 0 .Vn; ' B< * CXCCt,!:,, = U ‘ c *<'•, of Seventy-five 


* ••OUT*, i.;! 


Hated, J.tm- ,-> j 1 


.i. !’f . 1 1 


H.v.v r..- ■ i.. 
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J/kiC'iiy fuici Deposit 


IIU *11 <•/ t U t 


oi MAKYIANl) »o n voi.r. .to. tiro 




N't >v Yoi k 


. ■. v. . i ss: 

Cwliv Of OSONDVOA I 

O ! Sod 


•lay of . 
ri rl. 


June 


.. 1 J.before me personally 


... to me known, who beinj by me dui 


om, 

ll.-iroJd I). U.’ITin. .... to me Know-™. ■ 

Fact of the Fidelity ami L>ci-? ,t Company of 7 '/> „ „ ,r 'tiSn; that ll -.1 affixed to Mid mslrtimsM «. ven 
inft.cni-.it. that he knows tnc torpa:uf sc .' o' nir « U)rs 0 f ssij corporation, and tint he v-i^ h>* 

corporate teal, that it "as so aiT.se by ore.- • »• “ ■ 1 Company of .Maryland is duly authonred to transact 


tcfulc.it OI lUftiiiamc V. - . ■ . l i<J c Jity and LJCpOS.t Lonipjn) oi •'»a. >••••-* •• —.. - 

J Nc.v York, known as f»*c ln»uran« »• l **.»; • : * nlo , 0 naM bonds, undertakings, recommences. 5uarart.es 

of Solvency and of qualo cat ■-.« to Kcu.. e s.oe > ■ S , t liricale has not oven res . ed. 

xnd other obligations required o: permitted by la", anj t ; /, / 


3UNC M. CLARKC 

Nstaey rutiic »« im tun «( u,« r#r% 
AusMii.a u n... h. Il-tr|t 4 |) 


j tnar such iuu iuw -- y 

( - IkCLUh±, _ 

Holary PulhU 


^/iDlit. ta Cm». ns )i-t7l94»9 /; 

ssss - “ -—-- c “- 

dlng in .I.y Court 10 .hnh .aid Company m » be a pirt|o y h hcr<b , .panted Attorney-in-Fact cf this 

wooer, ot appearance for or on behal of sn 1 ■ , •) „ rt ^ ,| icm is, further autForiied and eco.povered 

“A»o lie 1. Ft at.... arvuvro. .* JT& t*efo.« *«*e»«y P"' ;,:btd ,cr ** th - 

,.6601, tavhatf of Harold D. Harriett. John C. S-U and June H. OacU. and Power of 

^ F - . _ , . 

Moony, of the Fidelity and 

with the original thereof, a, -corded m ‘^".^^J^dwipinS Resolution, and that the author, tygranted 
is a true and correct transcript th^e'ron arrl ol t M , f orce an( J unrevoked as of this date. 

,O the individuals specified m satd Kesolu..on of Apr.n, > Syracuse, New York _ 

Given under my hand and the scat of the Company, at the City o--“ ' 

..day of...?.—-- ,95 *~ 


this .....-— 


2nd 





Atsr.lcnl Sur-tary 


ASSETS 


fidelity and deposit comp V of marvland 

Financial. SiatxitixT *s or In 'all, l»a 

l.l ABILITIES, SURPLUS AND OTHER FUNDS 

Reseivc f.e Unearned Premium. . 

Resersc far Claims and Claim Espenses. 

Revrrve foe 1 j3Cs *nJ F'peose* • ; 

Mi-ctU .ncoui Rc»crvc* »r*d OtStf Liabilities. 

Total .. 

fc. Paid Up..FS.CrJO.OOO.OO 


JJ6,Wd.1J5.40 
w,t;6.46o:» 
J. 609 .JM.IS 
J,X57,?St.OS 


'Bonds 

Stocks. 

Rot Estate. 

Cash in Bant, and .. 

Premium, in Count of Collection Cc.s than to days j_.jj yj;jfl 

. t ,396.664 3S 

.*t»,*tt,UI.IJ 

, a bore .tatement are dcpo.hed as rcriuircd b, tnsr. 


9 .U 6 .SI 9.00 
1 , 844 . 450.00 
564,056 05 
40.959.465 55 


‘•Capital Stock, 

Surplus.. 

Surplus as Regard. Polic>holders. 

.. 


.76,5)0.315.55 


51 , 530.315 55 
_BH 2 Jtl 9 . 7 BX .43 


Reinsurance and Other Accounlt Rcceisabie 

Total Aov.tiio r. 

Securities eartled a. 5 « 53 . 5 I 9 95 in lb. abose sut-cmen, arc 7 —"”'^ 0 „ the he.is of December 11 . INF 

.^4^^^ ‘°“ W " ” ,V ' 3,J " ; 11 ^ ^ 

poiiC>holder 1 >iS.^*4.iOS 5S. 

•Includes 111/16 shares porebared in 1957 a A held »% ifsa.u.j «oe ^ certify ibst llo-' es.mjnc sotenrent 


• .1 . v tv ,1 11 Ttca-urcrofllieFtfmrva'n.D'iostn 

L a 1 '' 6 -« md EnLihlicl o' tl.e said Con-pan, , e 

1 km. knovklcd^c and 


Hairy Y . IFr ight _ 

fttaturtr 


Stati: of Maryland \ JS; 

..i... ^ .—. ■ - - - - - »*>~ * - c “> - **y- 

Mll. c!.iy cf J» « ,f Y* * v Elctior K. MkrhiH 

-. ” Krt:rv /'»•*•» • 
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cpl CASTLE REQT 

t-il NURSING HOME 




lit CAST CAST c E STREET • STRACUSE N I » TORK IJJOS • PM 


0*-t <3!5) 475 - 1441 


Juno 3 , 1369 


Kr. Thomas Fahoy 
Castle Rest Nurjing Homo 
116 Castlo Rest Street 
Syracuso, New York 13205 


Dear Kr. Fahoy, 

As you know, Artlclo 5.2 of our Partnership Agreement, dated 
November .6, I 9 S 5 , providos that without the prior written consent 
of tho Senior Partner, t^-self, no partner rray increaso or withdraw 
all or any part of his capital contribution, and Article 12 provide* 
for the sale of a partnership interest in the evont ? partner wishos 
to terminate his interost in the Partnership. These provisions have 
boon in our Partnership Agreement since tho original Partnership 
Agreement was entered into on January 4, 1965. Once previously, 
about August I965, without notifying r.e you sought to sell four 
percent of your then indicated interest in tho Partnership to 
Doctor George Simpson. A chanco remark about November 7, I 965 , 
revealed this fact to r.o and both your and Doctor Simpson's attention 
was called to the provisions of Articles 5.2 and 12, and you canceled 
tho transaction. At the timo you gave mo your assurance that no 
more of this conduct would ensue. 

On Tuesday, April 1, 1969, you informed me that Doctor Simpson's 
interest in the Partnership "had been sold t a vou f or a substantial 
amount of cash", and subsequently that aX' n, and again by letter 

dated iay 12, 1969, Dr. Simpson verified tnac ne had conveyed to you 
'all of (his) interost in the Castle Rest Nursing Home Partnership 
for a mutually agreed upon amount, which was paid to (hin) in cash". 
Both you and ho have refused to give ne any further details as to the 
nature of the transaction or furnish me with copies of the documents 
in connection with tho transaction. On April 2, I 969 , I wrote 
Doctor Simpson and gave him notice that it was in the best interests 
of the Partnersnip for him to withdraw under the procedure set forth 
in the Partnership Agreement under Article 12 thereof, and sent you 
a copy of said notice. You have continued to fail to notify me 
coneer-ing the circumstances of the purported transaction, and 
instr » assertea that because of your supposed acquisition of 

Doct^ * 41 .. n s intero 3 ts in the Partnership that you and I are 
now "ij. equal positions" and that you can "freeze any payments of 
the funds of the Partnership to any persons". Please be advised 
that the purchase provisions of Article 12 are applicable to the 
interost of Doctor Simpson if in fact you have secured same sort of 
legal or equitable interest therein, and that my letter of 
April 2, 1959, a copy of which was sent to you, is controlling in 
connection with its purchase. 


/ 


/ 
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Kr. Thomas Fahey 


Juno 3 , 


I an sure that you recall try numerous written and oral requests 
to submit weekly reports, if only a pace, to iro concerning the 
administration m tho Partnership, and the exorcise of your duties 
as Administrate . This you hive refused to do. 

Tour omission to keep me informed has rosulted in things being 
done by you which should not have boon done. For example, without 
consulting mo, you entered into an agreement with Jefferson - Franklin 
Corporation, apparently for the services of Nick Courtessis in the 
public relations area, at $ i 50.00 per day, for every working day 
during the year, or a yearly total of approximately 5 40,000.00. 

I had ret Mr. Courtessis only once for a brief period in connection 
with publicity for the opening of the nursing home, and would 
certainly have wished to get much bateer acquainted before a 
commitment of this magnitude - Uri.ce your own salaryl You brushed 
asido r\y protests at this commitment when I discovered it, and have 
failed to arrange a meeting with Kr. Courtessis in spite of my 
requests. Then you renewed the contract agiin for a further yearly 
poriod without consulting mo. I havo been informed that Jefferson - 
Franklin Corporation is not a substantial company and that 
Kr. Courtessis has had limited experience in tho public relations 
fiold. 

I was also deeply disturbed at your abrupt dismissal of 
Dora Walpolo, Director of Nursing, while her son was dying of 
muscular dystrophy. I do not question the considerable and perhaps 
greater competence of the row Director of Nursing, 3etty Bercier, 
and the necessity for retaining her, but tho callous manner in which 
this replacement was made, which even required her to change her 
residence after her son's death, rust have been resented by members 
of the staff as well as by mo. 

In January 19°9 you transferred one 19c9 Ford station wagon 
to your own name from the nan9 of the Partnership without making 
payment therefor as I required. Instead, without permission, you 
soumht to make payment for tho car by reducing your salary by 
app. oximately $ 250.00 por month over a pei-lod of one year. When 
I protested this use of partnership funds for your personal financing 
you stated that this was what you chose to do. Payment for the 
balance of the purchase , ice for said automobile is hereby demanded 
or its immediate reregistration in the name of, and delivery to 
the Partnership. 

On April 2, 19oSl I wrote you that I regarded it in the best 
interests of the Partnership for both of us to be signators on all 
checks. On April 6, 19-9, you wrote me refusing to carry ov y 
instructions as Senior Fartner. I replied to your letter in ay 
letter of April 10, 1969 , asking you to come to New York on 
April 22, 1969, and to meet with Kr. Murray ar.d me, bringing your 
counsel if you so desired, so that we could rake one last attempt 
to work out our differences. You failed to reply to this letter, 
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, Almpl „ E 

miss Fahey (6/3/f 9 ). 


Lr• Thoms Fahey 


June 3, 1959 


- th d ° aff r-' informed 

=cc r.3 Syracuse °n 1^ 6 1969 £ £t f°' but would 

«uS. Yo?tUo ?t SS^™*"** the oancollation of such 
S^SS* t0 P 3 r ‘■ n cnMp^c ouncel°a nd*rcfus ed ^*t o^poy * such** 1 * 

Kr&tsssSSSS » “*=£ 

2 ^ 22 =*- 

=sait»i 35 r 

**r' r " 1 p " vid « ! ih * t »>• 

iS«HLST“ c Tr 11 “’ euUtJ ' “f " S' ff^“ t 

on the business of the Partnership with^ "SiU^ea'fto^eT^ 

° f written notice °f the terr.ination of his 

either personally or by register* mil at his hone address! 

esc pulsion f! tte fu Ska11 constitute such notice to you of your 
SS he PartrWShip ’ and is heret) y upon you 

over 

of^June*l 9 69? lTllStrat0r ^ b ° t0 you for * :ie ^ “°°th 



« 
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!>, Thor-as Fahey 


- b - Jutio 31 1969* 


I regret very nuch that our business relationship has to 
terminate in this way, but it is evident for the reasons stated 
above that it is not reasonably practical to carry on the business 
of the Partnership with you. For the sake of our numerous patients 
I hopo tisit I nay count on you to affect this transition in us 
orderly a manner as possible. 


Very truly yours, 

I'lLd’.r 

WALKER McKENEY 
Senior Partner 



WIKiIW 
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EiUMlB.3 — 


— Group B) • 

Ormy ***** 



ai'I-'Saixjcss: 


• • 1~™gzU, Svca, Shev* S IIusC • ... .. : 

Onp >.ony PJr.zrt 

" S ^= ys «» York 13202, •• ; 

Donato.,. itexple, Estj., of counsel, : 

... Attorneys for Plaintiffs 

r.3ckr:nr.ie > Sr:ith,y^ev;is,Mich2ll c ih' . 

Cr.ontnc- Cor>••>••/ ->-«•. • .v 

£jr*«*Ci:ne, York 13 VQ/!, ■ ; ■ 

. • . John ?. Lsjwicn, Esq.’l of counsel., • • ' .'. £ ,. . 

. f 

• '•*''" Attorneys for Defendant 

• • '■• V.-' v * D\rc?s?c>3 / 6/po/^ 

AkOkoOli, J.; • , > .... . 

• ' ■ In M ««SlM iroa-te by a c.t,=b=r of a parenKjfcl;,' fc; 

a JuC £ =ant that ti.3 tetortit of u» Cafe,.Sat.:, or.= ' 

Of four Other partners, has terminated,' .-. r .d also that the 
ciofc vc account &r ali his nets and proceeding with regard 
to the partnership transactions end further for nil of the 
moneys received and paid by the defendant in relation thereto, 
cr.d of the property thereof, the plaintiff seeks an order 
diroctin 3 thr.i the plaintiff continue to have exclusive M na 3 c- 
rent of the Castle host nursing hero which is oxr.ed and 
operated by the partnership, and that the defendant, who -‘s 
tne Ao:..i;;ictrator thereof, be restrained from interfering in 

Wa7 Vi£h LhC °- wat4oa &*«>£. 'This motion was brought 


I biorw _ l\ V 


J 
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Fxhibit B-l - Decision (Aronson). Refer Dispute to Arbitra¬ 
tion; Deny Restraining Order (6/20/69). 


oa by an ordor to alio.; cruse which granted the plainti**. «. 
resfcroiniag order against: the defendant. The defendant 
osmoses the continuation of the rostrai"'ing ottiot and has 
crons-moved for arbitration pursuant to the terms of the 

In his affidavits in support of the application, 
plaintiff states that the Castle Rest Knrsins Memo is n 
parmar chip •formed pursuant to certain Articles of Parfneroni? 
datc’d Kovcmbar 16, 1955, as amended; that the partner.' iip 
consists of the plaintiff, as a senior partner, and three 
junior partners, one of whom is the defendant, who, otter a 
return of a portion of the capital account of the plaintiff, 
is entitled to 907, of the profits of the partnership. The 
plaintiff further states that the ‘Articles of Partnership vest 
him as senior partner with the right to ir.afcc all decisions 
with regard to all actions taiccn by the partnership, and to 
all questions of policy, judgment, wanegemont and 
or any other questions relatins to the business of the part¬ 
nership. • • 

The plaintiff in his jjffidavit charges that the 
defendant has violated certain provisions of the partnersnip, 
to-wit: that he increased his interest in the partnership 
without the consent of the plaintiff, a senior partner; thai_ 
he maintained that he was in a position of equality with tne 
plaintiff and that he could withhold payments of funds or tne 
partnership from the plaintiff; that the defendant failed and 
refused to carry cut the decision of the plaintiff that a.l 
checks be signed by both plaintiff and defendant, and that he 
failed to furnish plaintiff with weekly reports; tnr.t he 
refused to consult with plaintiff with regard to c::ps '.cr.v.re 


f 
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-3- 6') 

’ '*> 

o': partnership fur,da and on tins conduct of partnership 

and fuvthar that ho has dissipated the funds of. the 
pa-tnwship by hiring over the objection of the plaintiff a 
consulting fii*t.i at a yearly fee of $30,000, which exceeds the ‘ 
dCi.ano.ant 1 s salary; that !,»■» hac been insubordinate and has 
us ratted control over the business of the partnership in excess 
or tne authority vested'in him, and, as a result of such 
conduct, pursuant to the provisions of the Articles of Partnor- 
Su.'.p, u.ic coior.nnnt's interest therein has ceased, and he has 
bean so notified as provided in the Articles of Partnership, 
ir.e plaintiff contends that since an impasse has been created 
by one conduct of the defendant, it is impossible to carry on 
tba business of the nursing home with the defendant in charge. 

The defendant, in hia affidavit in opposition to the 
application of the plaintiff to continue the temporary injunc¬ 
tion, and in support of his notion to stay the action pending 
submission of the dispute to arbitration, states that he has 
been engaged in the hospital and nursing home management field 
since 195C, after receiving his Masters Degree in Hospital 
Ac..tinestiation from Columbia University, School of Public 
i.ooj.ca ana Administrative Medicine; Chnt in 1964 he personally 
conceived the idea of transforming the Syracuse General Hospi¬ 
tal, v/.nch was about to abandon its facilities, into a modern 
nursing home; that ho consulted with'an architect and building 
contractor to dot'ruins cue feasibility of the plan; presented 
it to the state and local agencies and received their approval; 
tiV.it j.n a., cnort to secure financial baching ho contacted ono 
i.'.ccvere Metzger, an attorney, who in turn referred him to the 
^.v.ir.L,,, ..Tv, one is,:. George Simpson, both of whom agreed to 


agreed to 
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put up Che necessary equity capital to purchase cite hospital 
property: that cr. h'civn.'.bcr 16, 11:65 Che defendant, the plain¬ 
tiff, Kotngor and Dr. Simpson entered into a partnership agree¬ 
ment whereby plaintiff we:: to put up £57. of the capital ar.d 
Dr. Simpson 157,, for which they were to receive a A2.57, arid 
7.57. interest, respectively, ir. the .profits nod in recognition 
of defendant’s services, ha was to receive n 457. share of the 
profits ar.d Keener was to receive 5 a thereof; that under the 
terms of the agreement the defendant was to receive an annual 
salary of $20,000, for services ns Administrator of the 
hospital, and,'implied in the agreement, was that he would 
continue to so act for a period of ten years. The defendant 
further states that if the preliminary injunction is granted, 
he will be deprived of his livelihood and would in all likeli¬ 
hood be forced into bankruptcy. Ke does not deny that ha 
acquired Dr. Simpson’s interest in the partnership and claims 
that ..e had .a right to do so, particularly after the plain¬ 
tiff's efforts in that direction failed. 

The defendant strenuously opposes the continuation of 

the restraining order and asks that the same be vacated pand- 

/ 

ing the determination of the litigation on several grounds, 
one of which is that he has a proprietary interest in the 
partnership, and another of which is that there in no allega¬ 


tion that r.o r.n 


r. nis-managed the nursing home or that he is 


wrongfully depleting or wasting the assets of the partnership. 
tic objects on the further ground that he has in no way denied 
the plaintiff any of his rights as a senior partner, and 
further, that the hiring of the consultant cr. a month-Co-month 
basis is justified in chat the firm has ar.d is performing 
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J 

valuable to the partnership as evidenced by the feet 

tl’.r.t as a 'nsnlr c the consultant's efforts the nursing hosts 
*"■'* l " lc: kwo years has received two daily room veto 

Ancresaco v.vu-.eh h.-.ve increased the revenue of the partnership 
by $150,030. • • - • 

Significantly, th.e plaintiff's cor.plr.int clearly' 
chows that this is not a -case where the plaintiff seeks to 
dissolve or ter.-ir.ate the partnership. What he seeks to do 
hero is to cups1 the defendant, who is one of the partners, 
“ c => t,,:; P'" 1 tr.c.rcnip pursuant to or,a of the provisions of the 
Articles of Partnership. The prayer for relief rakes no 
request for a final accounting as to each partner's interest 
ir. the partnership nor does it ask that a final distribution 
be made. .• 

' • • • s 

ihc court has examined the balance sheets ar.d com- 
. . , _ , / 

emeu sc.tcr.ent ox operations for 1967 and 1968 and finds 
tnat tne partnership had a net income in 1563 of $10 ^21 35 

Under all the circumstances, and absent clear and 
convincing proof that the partnership assets are being 
depleted or misappropriated by the defendant or that the 
defendant is guilty of some neglect, _wrcr.gdoing, misfeasance, 
ci^ m.iar^nager-.ent of the partnership assets, it would be 
ineepnitaoxe ar.d an cause of discretion to continue the tempor¬ 
ary injunction order heretofore granted which excludes the 
dcrer.dant from participating in the partnership affairs’and 
denies atm access to the books and records of the partnership. 
±o co so would in effect predetermine the very issues that 
have- been raised by the charges and counter-charges contained 
in tne affidavits submitted by the respective parties, 
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iwhscnnij.-il.proprietary interest' in the p.vrinr rAUi-i-bnt a 
c ontract j^ _s.^.,- r nrrnt-as well. It j 3 «j 0ir :n\iavy that an 
•* j.!»j,.’.aei.; on i!i advance of trial should not issue unless a clear 
* -b shown both factually and 1 really hcn rah- y v . 

Wain. 273 Avp. Div. MG). 

Turning ns:; to the defendant's application for an 
order 5v";'.'.i‘:tir:3 the controversy to arbitration, it is clear 
tr.at the issues involved herein, r, a rely, does the defendant 
haou a proprietary interest in the partnership, end has there 
been a branch of the Articles of Partnership by hit:., fall 
vithir. the a .-.bit of Article 15 of the Articles of Partnership 
which provides: j 

"15.1 Any cl a. ire or controversy arising 
cut of or in any uny relating to these . : 

Articles or the breach or application thereof 
.shall be nettled by arbitration in accordance 
with the rules of the A-csrienn Arbitration 
Associr.ti.o.i then in affect. Ar.y arbitration 
av>:;rd or c atorninsiion race pursuant to this 
Section shall be final and birdir- upon all 
parties hereto and their lc^r.1 representatives, 
c-iiCi *^'** u oi.:iOor. t. ..y ip*‘. c.iCwi m cit ip, r.*»y 

court: hovii ^2 Juvic^iction thcscoy . M 

Ty this provision the parties to the o^re:reset intended that 
the resolution of the issues present herein is specifically 
entrusted to a rbitration, not the courts, and the arbitrators 
are empowered to deterr.,ir.e there ( Sir.-r.n v . Ve-cl. 5 A.D./.d 03; 
191 M.i'.S.2u 2-':G). Arbitration provides a speedy a:;d efficient 
method by which to resolve this controversy. 

For the fcra^oir.s reasons, the plaintiffs' applica¬ 
tion to continue tie restraining order is denied and the 
defendant's cross-notion to vacate the restraining order ccn- 


rnii.ed in the order to show cause dated Jur.e 2, 156‘i : 
a..- t..o vu.dtrta..'..r .3 rurmshed by the pi., anti: i ca.cvewith rh 
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•7- 


bs cr.ncoMcttl. YIijs duforsc’isnt's motion for cti c.r dor dirccCir .3 
tho .y/irCi.-.n hereto to -procr- d Co r. rb i tvc j:;p n_ in_ pc c or c c o w 
tr .2 rules cf tho /....or icon Arbitration Association, no prcvid 
in Article ii of the Articles of Partnership dated i’ovcai- 
bor 16, 1965, is ^r ented , both without coots . 

Sub:..it order nccordincly. . ' 

--f 


R'iC’.L'.hD AROl'SC. 

J.S.C. 


Dated: Juno 20, 1669. 


/ 


_i\b. 




C1G 


_ I? 

I - A 
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CASTLE REBT • 

NURSING HOME 



IU EAST CASTLE STRtt T . SYRACUSE MEW YORK I5J0S . PHONE 015) 4 75 - let 1 


June 21, 1969 


Mr. Thomas M. Fahey 
<115 Stratford Street 
Syracuse, Hew York 


Dear Mr. Fahey: 

Article 12 of the Articles of partnership of Castle 
Rest Nursing Horne provider that in the event that the 
undersigned, as Senior Partner, decides that it is in the 
best interest of the partnership for you as Junior Partner 
to withdraw, then upon my determination in writing, on 90 
days notice, you as Junior Partner are required to withdraw 
from the Partnership and sell your interest for the amount 
as determined in Article 12 of the Partnership Agreement. 

Please take notice that I have determined and decided 
tlAt it is in the best interest of the partnership for you to 
withdraw from the Partnership. 

In the event then, that it should be determined by 
arbitration or by Judicial decision, that you have not been 
expelled from the Partnership under Article 11 of the Partnership 
Agreement, this letter constitutes my determination in writing 
that it is in the best interest of and for the good of the 
artnershlp that you withdraw therefrom and constitutes notice 
to you that you are required to sell your interest to the 
Partnership for the amount determined by Article 12 of the 
Partnership Agreement. 

Yours very truly, 



Walker McKinney 
Senior Tartner 
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< • W ' 
\ VL- 


At a 'nrcl'l Tarsi of the S t rt ■> Court 
hold In •••nil for the County of 
Onondo -» At tits Co'.rt louse J.t t to 
City of Syr 1 case, No" Yorl , cr the 
lOtl. d.’y of Juno, 


RR’EiXT: "<N. r UC«AI!> ARONSON, 

Ju: tlce (’residing. 


£1ATI OF SEW YORK 
SUrTf.Ji COURT 


COUNTY OF ONONUAGA 


cajTll hist sitt?i:;o home 
end .ALK'.ri ix.iI.VCY, 


TFzyja FAHEY, 


Plaintiffs, 


Defendant. 


1^6 f 1" Cc A *> j C Q 

O^y 1 


Index No. 69-31 
1 . r' 

(’“• i 

i - 1 '* 


The plaintiffs, Castls Rest Nursing Hose and i alki r 
He .lnnuy, having moved this Court pursuant to tlie Order of Show 
Cause dated June 2, 1969, why on order should not be made heroin 
directing that plaintiff, Walker McKinney, continue and hove 
exclusive management of the business now carried op by the 
nr rtnershlp, plaintiff, C?3tlo Rest Nursing Koc.e, rnd further 
directing that plaintiff, Walker ticXinnoy, have exclusive 
possession of all property, goods end assets of the .*orlpershin 
of Castle Rost Nursing Rone, together with the bcoks, records, 
end papers of said fir-i, and restraint a; defendant, Tho :as ii'.e', 
from Interfering In ary wry with the opera11 an an I mr nasement of 
the business of said partlershlo or fro 1 Interfering In any vay 
with the assets, erployoes, or c 00 ^ will oi said partnership, 
end for « ich other an! further relief as -ay be equitable, an! 
said motlcn having come on tc bo heard ct a Spocl.'-l Torn of the 
Sunromo Coart, ’ eld in and for the Ccunty of Oncndaga, at the 
Court Rouse In the City of Symcuso, New York on the 10th day of 
Ji.no, 1969, rnd the Ji ndnnt puriu;..»t to en erder to • iov c.’.rse 
dr ted duns 9th, lfA -1 , !m v ip' cross-moved for an order pursuant 
to Section 750**( *) of t :t C»vl3 Practice Lav & ful-s, directing 


* 
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that the controversies which have arisen between the parties 
herein proceed to arbitration in accordance with the rules of 
the American Arbitration Assoclotlon as provided for In Article 
1 Ji of the Partnership Agreement, and for an order staying all 
proceedings In this action pending a determination of said 
Issues by arbitration as aforesaid, and said cross-motion having 
come on before this Court at the time and place above-mcnttonedj 
NOW, upon reading the affidavit of Walker McKinney 
vorlfled on the 29th day of May, 1969, and upon the affidavits 
of Thomas Fahey verified the 9th day of June, 1969« and upon all 
the pleadings and proceedings had heretofore herein, and after 
hearing Hancock, Ryan, Shove & Bust, Donald Kemple, Esq., Of 
Counsel, in support of plaintiffs* motion and In opposition to 
defendant's cross-motion, and after hearing Mackenzie, Smith, 
Lewis, Mlchell <1 Hughes, John F. Lawton, Esq., Of Counsel, 
ettorneys for defendant, In opposition to plaintiffs* motion 
and in support of defendants* cross-motion and after duo deliber¬ 
ation having been had thereon, it Is, 

ORDERED, that the temporary Injunction contained in the 
Order to Show Cause of this Court dated June 2nd, 1969, be and 
the same hereby Is vacated and set aside, and It is further, 

ORDERED, that plaintiffs* motion for continuance of said 
temporary Injunction be and the same hereby Is denied In all 
respects upon the terms and conditions herein ordered, and it is 
further, 

ORDERED, that defendant's cross-motion for a stay of all 
further proceedings In this action pending a determination by 
arbitration In accordance with the rules of the Amorlcan Arbitra¬ 
tion Association as provided for under Article 15 of the Partner¬ 
ship Agreement be and the same hereby is granted, and it is 
further, 

ORDERED, that arbitration be had on all matters that 
ere In dispute as between the plaintiff, Walker E'cKlnney end 
defendant, Thomas Fehey, arising out of their partnership agree- 
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».nt in accordance with tho rules of the American ArUtmtlon 
Association .» provided for under Article 15 of tho Partnership 
Agreement, and It Is further, 

ORDERED, that In tho event either of the parties to 
this proceeding shall fall to name and designate en arbitrator, 

*s provided for pursuant to the rules of the American Arbitration 
Association, an application may be cade to this Court for the 
designation and appointment of such arbitrator or arbitrators 
as provided In Section 750<* of the Civil Practice Law A Rm,s, 
end it la further, 

ORDERED, that the defendant, Thomas Fahey, ba reinstated 
ns a junior partner and Administrator of the plaintiff, Castl. 
Rost Nursing Home, with full powers a, those previously possessed 
by him as said junior partner and Administrator, with exclusive 
right to administer the plaintiff, Castl. Rest Nursing Home, and 
It is further, 

ORDERED,^ that tho plaintiff, Valker McKinney, be given 
full access to the premises of the plaintiff, Castle Rest Nursing 
Heme, and the right to Inspect all books and records of account 
of plaintiff, Castle Rest Nursing Home, and It Is further, 

ORDERED, that as a condition to the granting of this 
order and in lieu of the requirement that the defendant post 
a *21*000 undertaking, the defendant, Thomas Fahey, l, required 
to submit all checks disbursing monies of the plaintiff, Castle 
Post Nursing Home, to tho plaintiff, talker McKinney, for his 
co-sl-nnture, and that a cony of this order be served u->en the 
Vorl.ne Midland Trust Company 0 f Central Sew York, as authority 
of said bank to change its records to require tho co-signature 
of tho plaintiff, -..r,ik«r :fcr.lnnoy, and tho defendant, Thomas 
Fahey, on all checks r!ravn against th. account of tho plolntl'f, 
Cnstlo Rost Nursing dome, and It Is furthor, 

OHDI.ILD, that In the event of a dispute arising as 
between the plemtlff, Walker -kKinney, and tho defendant, 
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Thonins Fahoy, as to the propriety of any dlsbur sonant, 
either of said parties may upon threo (3) days written 
to the other party or its attorneys, may apply to this 
for a final determination 

E N T E Rt 

Signed this _ day of June, 

1569, in the City of Syracuse, 


then 

notice 

Court 


New York. 




t .hlhl, R . T' nh>P ' " ,1!a ' lon - Croup B) * 

>o ^ ^ er ; Ar °“„„' '»*PUU to Arbitration _ 

r.rmmrt Rule, for Interim Operations (6/23/69) 



At a tpeciRl Tern of Sunr*.,, Ccu .„ 

Junt, M0? CUZ * ° r - th * 10th ««* of 

PKaSB/.-T: HOW. iUC.'AR!) AHCiGO.'l 

JUSiiCr. O’ SUi’Kdiii COURT 

fTATii OK yor.< 

^Ut'iUl..^ COURT COU.'JTY QK ouo . iDMfx 


CASTL|i REST NUPSIJiC KO.-.K and WALKSR McXIMURY, 

Plaintiffs, 

-a G ainst- 
VHO’IAS KAiiSY, 


t 0>/^l^ , 

ORDER 

Index :,’o. 65 - 3151 ; 


Defendant, ; 

Plair.ti ffs Cast Is Rest I,ursln E Hens and Walker k c<1 - 

n ° V56 f ° r " “^ln C that plaintiff Walter , C - ~ 

Xir.r.ey continue and hove exclusive ,or.a C er,er.t of th , business R * 

carried or. by the partnership plaintiff Castle Rest Mur--- :, e - - 

° nd fUrth6r «■* Pontiff Walker McKinney have . 

exclusive possession of all property, ~oods ar.d assets of the 
partnership of Castle Re-a*- 

• ** ii UTo ] r.^ M CtT.~ . 10 " i 4 h fc p {si. *.• , 

* ■»' * »l*n bCCtvS 

re-cords and papers of said flrn, and restrain^ defend*- Tho~,- 

- F8h ^ ^ lnt3rf6rlRC *" "* «ith the Property and nana.e- ' 
r ’ Sn ' ° r Uii bU5lr,iSS ° r sald Partnership, or lr.terferin,- lr. any 

Vay Mlth thS 8SS£ * r ’» tr * le **« #t ’ d «Iocd will of said =ert-er-h' = 
a.'.o for .such other and further relief as nay be editable, and ’ ’ 

6ifbtU:rnt Tn6 ™* Pursuant to an order to shov: cause dated 

Sth, 1969, hAvins cross-r.-.oved for an order pursuant to 

* C ' : ^ ? " 03 0f th9 C,Vil •’ract! c; Law and Pale 3| directing 
c*t;■ '-hlch have arisen between the parties 

! • attrition in accordance with the rules of 

<>! -■!-r-! .1 or. Association as provide#! for In Art’c’- - - 

19 of th, P.-rtr. m A-r*--r—• a- 1 . 

*•.— • •• li >op *n otv.-er st'.ylr.j ?.li 

^ \<L 
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proceeding In this action pending a detc-nr.ir.ation of said isauer; 
by arbitration as aforesaid, and said cross-notion havinr. com* 
on before this Court at the tine and place above swr.tlonsd; 

.. _ Hr" t, h a oro^ r* *o s n o ••/ c 2 .us - 

Nov/, on roodinG ena 1^11 r. 0 -n- 

executed by this Court on June 2. I960; the affidavit of v.'alker 
McKinney sworn to the 29th day of Kay, 1969 ; the sunnor.s and ^ 
con-plaint in this action, the underpins executed by Fidelity 
ar.d Deposit Company of Maryland, the affidavits of Thomas K. 

Fahey dated June 9.1969 . the affidavit of plaintiff Vlalker Me 
Klr.r.c-y, sworn to June 11, 1969 , the affidavit of defendant 
Thomas K. Fahey dated June 13, 1969, ar.d upon all papers, 
nerr.orar.dun, ar.d exhibits submitted by the parties ar.d after 
hearing Hancock, Ryan, Shove t Uust, (Donald J. Kerple, Lsq. , o. 
counsel), attorneys for plair.ti ffs, in support of plaintiffs' 
notion end in opposition to dofer.dant's* cross notion, and after 
hearing Mackenzie. Smith, Lewis, Hichol! * Hughes, (John F. 

Lew ton, Esq., of Counsel), attorneys for defendant, in opposition 
to plaintiffs' motion and in support of defendant's cross motion, 
ar.d due deliberation having been had ar.d the Court having 

rendered its decision ir. writing, it is 

ORDERED, that the temporary injunction cental— d 

the Order to Show Cause of this Court dated June 2nd, 1969, be 
ar.d the same hereby is vacated ar.d set aside, ar.d it is 

.'further, 

ORDERED, that plaintiffs- motion for continuance cf 
said temporary injunction be and the same hereby is der.i-c ir. 

£ 11 respects a.r.d the undertaking given by plair.tiff cancelled 

. < -,i r-d -t is further, 

unor. the terms ar.d cord! tiers herein o.e.-i-d, ...A 

ORDERED, that defendant's cross r.^Ac.. .o. a J 
of all further proceedings ir. this action per.'ir.- •" ( 

by arbitration in accordance with tne rul •. o. 

Arbitration Association as provid'd for under Article 19 of the 
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Partnership Agrtemr.L be end the none hereby la granted, and it 
Is further, 

ORildKiil), that arbitration be had or. all natters 
t)u;t are Ir. dispute as between the plaintiff Walker McKinney 
and defendant Thomas Fahey, arising out of* their partnership 
agreer.ent lr. accordance with the rules of tlie American 
Arbitration Association as provided for under Article l’j 
of the Partnership Agreement, and It Is further, 

. OKDLRi.P, that In the event either of the parties to ' 
this proceeding shall fall to none- and designate on arbitrator, 
as provided for pursuant to the- rules of the American Arbitratio 
Association, an application nay be made to this Court for the 
designation and appointment of such arbitrator or arbitrators 
as provided lr. Section VtiOh of the Civil Practice Law & Rules, 
and it Is further, 

ORDSKSD, that the defendant T)i o.~.as Fahey be re ins tat 
as a Junior partner with powers previously possessed by him as 
said Junior partner, but that for the harmonious operation 
of the plaintiff Castle Rest Nursing Home, that the duties as 
administrator of the defendant Thomas Fahey be stayed, without 
prejudice, pending determination by arbitration of his rights 
and duties as such, ara it is further, 

ORDm Kg D, that the plaintiff Walker McKinney in 
his cxex'clse of his powers as senior partner, to determine all 
ac-io..o required ox permitted to be taken by the partxeership, 
with respect to policy, Judgment, management, discretion, or 
otherwise relating to the business of the partnership, shall 
continue to consult with the defendant Thomas Fahey’, end it is 
further 

OHD:JK::n, that upon the consent of plaintiff feiker 
McKinney , the salary of the defendant Thomas Fahey is continued 
pending completion of arbi1 rati on , and It is further, 

0HIT-: Pdf), that lr. the evert :>f o dispute arising 
between t!,■: plaintiff Walker McKinney end the defendant Thomas 
Fak;y a; to t!.: defend-.:.right of con.-.u lt-ti or., then cith-.r c 



WDI^ 
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said parties uay upon sever. (7) days written notice to the 
other party or hlo attorneys, r.ay apply to this Court for 
a final deterr.ir.ctlor., all of the forej^olr.^ without costa to 
. party. 

Executed at Syracuse, Hew York this 23rd day of June, 19^9i 


Justl ce '6 i"oud VztA ‘ Court 


/ 
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a;k:.ic;.:i Azamaea Assocuma. «&*btnt« 

Comm ercial Arbitration Tribunal 
In the Matter of the Arbitration between\ 

Thonas !!. Fehey , I 

-end- I 

Walker McKinney i Castle Rest t.'ursln G Hoaef 

Walker McKinney ^Castle Rest Nursing Hoc*/ Award ° f Arbitrat «r(s) 

-and- ^ 

Ceorgo Slnpson | 

Case Number: 15 10 0032 69 I 


f£\ 

1 I 


■9? (WE) THE UNDERSIGNED ARtJITRATOR(S) h,„;„ . . . 

..... . 1 (JR(S). having been designated in accordance wit). 

the Arbitration Agreement entered into by the above-named Panics, and dated November 16. 1965 

hl ™ g b " n ^ SWOn ’ * nd duI >- h - d P roofs and allegations of the Parties. AWARD as 

follows: * 

THCMAS M. FaKEY. hereinafter referred to as FMEY, and CEOtCS A SUS-SOi 
hereinafter referred to as SlhPSO! ?»rtnpr,M» el- hi.-?SO.I, 

well as FaEsY*s position as Adalnlstrator. lnt «eBtTare terminated aa 

££g JESt' " ^"h C -' S7 '*J ZST ™ TSV:G K=a. hereinafter referred to as 
($170,000.00) as co ®P* n *utl<m”for^hla*^nd^StC3?!*s"'partnershlp*lntere*t^*^*^^ 

CASTLS REST shall pay to FAEIY th* sus of ^ s n f .v T ‘ Tlierefore. 

J:r t ns y thr:r f b ^: t t v ~---“i £„ 

advanced by S1MJS0U to the A.^clS^inTSS^IsS^; UlTlll 
fees^and f ” * «* 

shall'be bojUXually^the pfrtles^Ther'f ” ‘ V!^ v ° rl0Unt ° f 510 • 875 - 00 

™ „ 


DATED: 
STATE OF 
COUNTY OF 


cT’ 

-■ . - t 1 1_ ET O 

Sidneys^. Cev'orsetz 

(Mi-.: ,Q (hfU 

I Eruce^D. Jacobs / ^ 

PT r—7 / / 




t-J YORK ) 

F } 

o..j:cdaca / 


Francis E. Maloney, Jr. / ' 


On this y day of c „ . iq . , 

September • 70 • t*'™' me personally tame and 

appeared SlOl'EY X, tZV0?S?.TZ 
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It the Hatter of the Arbitration between "\'J, 

Thomas H. Fahey 

-and- 

Valkcr McKinney & Castle Rent Nursing Home 
AND 

Walker McKinney U Castle Rest Nursing Home Award of Arbitrators 

. an d- additional Jurats 

Ceorgc Simpson 

15 10 0032 69 ___ 


STATE OF HEW YORK 

ss.: 

COUNTY OF ONONDAGA 


On this day of September, 1970, before me personally came and 

appeared BRUCE 0, JACC3S to me known and known to roe to be the Individual 
described In and who executed the foregoing instrument and he acknowledged 
to me that he executed the same. 


STATE OF NEW YORK 

ss.: 


Pnt)A <1 

PATRICK J. CUNNINGHAM // 

Nolan Publxjin Hu Suit ol N«* York \J 
QualiladiikOnoa. Co. fij. 3tbi333jO 

Uj tMintiMion (i;xrej Miren 33. 19 ^ 


COUNTY OF ONONDAGA 


• .■) 

On this day of September, 1970, before roe personally came and 

appeared FRANCIS E. MALONEY, JR., to me known and known to roe to be tne 
Individual described In and who executed the foregoing instrument and he 


acknowledged to 


ca that he executed the 6ame. 



ut'-jr,-rum-. i .n c i> /• Y*». 

Q * lj I * 1, Ow- • - j 7* 

Uf Coii n o%»>• 






Li,iga,i ° n - ^ b) • 

Arbitration Award (9/8/70). 


> ' ; 


c r/v . 

1 —7,1 • • I. ;l 


l‘< -. ' i 

*-i-* l_/.: i . 


' f " C ij * RC: > r > in 003.7 (,'J 


SoiJt-.-hi'jnr 9 , 39/3 TI,o.n ;i s H. r 0 h 0 y 

-and- 

nJUr McKinney L Castle ;ic 
AW 

Walhcr HcKin .cy !. Castle K c 

-QllJ- 

, . Cf!or Ce Sir,peon 

* 0ul 1 ’. KeCern, 

coo res r. 3 ! j { k„ • )•;/,)•• 

Syracuse. Kew Ye,,-.. j y /Uj , 

?^ 0,d "• Keioplf, Eeq. - 

1 Ho.iy lMasM 

Syracuse, Kew York 13702 

H^rry a LcB ls „. Esq . 

1 1 -all Street 

New Yorlt » l-’cw i’ork 10005 

Centlemrn: 

Ulc A ^ltratoS, C ? —° n Ru,ts ^nd by direction 

executor. Ai\,rrt. ^ ^ you their duly^iS an d 

Vcr^ruly y OJlt , 

V>In-rl E. Meade 
^fiional Director 
REM: 1 
Enc. 

CC: Dovorscl-*,' K..n. 

B rucc 0. Jacob::, ).v, 

Francis E. Maloney j r !•- 


t- 1in ' 


Lt tftirr.Jn^ 


HH. .vQUAm 1 CPr»: KO v ,rr r »,|.. t flurry l r- 

- •" • l',)':%• . c .' If, . SfKCCT. N v \/Y0.\K, J'.Y. 200^0 

' - ■ 

• i, c c 
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Copy to I'a • :i I 1 y « ( 'hi r ra y I 

Copy to Co-l)*« atty (I.olMon); Copy to Fahey 

stam; : i :: ypkk 

SUi’Jt! M. CCUxf COUNTY oi 



o\o::da(;’' 


cvsti.i. rest nursing no.'ir and 
WALKER .’if.KO.: :.ly, 


P] alntJ. ffs, 



\» 


( ' 1 7 J 


ot] ci. op 7;oi i rr: 
for co:;i-.U'.;iaj io.: 
0P Al.MiI) 


TilO.lAS FAHEY and Index No. 

GEORGE SIMPSON, ?!. J)., 


Defendants. 


SIRS: 

PLEASE TAKE NOTICE, that upon the unanimous award of the 
arbitrators in the above-entitled proceeding, dated and acknow¬ 
ledged the 4th and 8th days of September, 1970, and duly delivered 
to defendants herein on the 10t h day of September, 19?0, the 
agreement for arbitration dated November l6th, 1965, and upon the 
annexed affidavit of John F. Lawton, Esq., sworn to the 1st day 
of October, 19?0, and upon all the papers and proceedings had 
horetofor herein, defendant Thomas Fahey, will move this court at 
a Special Term of this Court to bo held on the 13th day of 
October, 1970, at the Oswe go County Court House in the City of 
Oswego , New York, at 10:00 o*clock in the forenoon of that day 
or as soon thereafter as counsel can be heard, for an order: 

1) confirming the unanimous award of the arbitrators 

_ pursuant to Section 7.510 of the CPLR upon the ground 
that said award was delivered to plaintiffs herein less 
than one year prior to this motion and has not been 
vacated or modified under CPLR 7511i 

2) directing Judgment be entered thereon pursuant to 
Soction 7514 of the CPLR; and 

3) for such other and further relief as to this Court inay 
seem just and proper under the premises, together with 
the costs of this motion. 

Dated: Octobe rlr.t, 1970. 

MACKENZIE , SMI HI, LEWIS, MI Cl IF. LL A HUGHES 
Attorneys for Defendant, Fahey 
600 Onondaga Savings Dank Building 
Syracuse, Now York 13202 
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Donald J, Kcmnlo, Esq. 

HANK Of A,I S| II KOOK , SHOVE ft HOST 

At in? ii. yc for Plaintiffs 

Onu Muny l’la/.a 

Syractiric, New York 13202 

Willjain E. Hurray, Ksq, 

GOLDSTEIN, Gl,Hri-;f.\,SHA>|ES ft HYDE 

Attorneys for Plaintiffs 
^*55 Mad i son Avenue 

New York, New York 10021 

Harry A. Demon, Esq. 

GIFFORD,WOODY,CARTER ft HAYS 
Attorneys for Defendant, Simpson 
Ono Vail Street* 

New York, New York 10005 




0 
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STATE Of NEW YOU Is 
SUPREME COURT 

_ (Snmo Tltlo) AFFIDAVIT 

STATE 01 NEW YORK ) ill 

COU.VTY OF ONONDAGA ) SSt /O/I/70 

CITY OF SYRACUSE ) ' o^. 

JOHN F. LAWTON, being duly sworn, deposos and says: 

1) That he is an attorney at law and partnor in tho firm of 
Mackenzie, Smith, Lewis, Micholl & Hughes, attorneys for tho 
defendant, Thomas M. Fahey, and as such is familiar with the 
facts surrounding this matter. 

2) That on or about June 2nd, 1969, plaintiff herein 
obtained an order to show cause from The Hon. Richard Aronson, 
Justice of Supremo Court, enjoining defendant, Thomas M. Fahey, 
from interfering in any way with the operation, management and 
property of the partnership of plaintiff, Castle Rest Nursine 
Home, and that plaintiff Walker McKinney was given exclusive manage 
ment of the business pending a hearing and determination of plain¬ 
tiffs* application for an order pursuant to Partnership Law 
Section 75* Thereafter, defendant Thomas Fahey, appearod in 
opposition to said motion and simultaneously obtained an order to 
show cause from this court dated Juno 9th, 1969, requiring the 
plaintiffs herein to show cause why an order should not be granted 
pursuant to Section 7503(a) of the CPLR requiring that the contro¬ 
versies botween the parties bo determined by arbitration in 
accordance with the rules of the American Arbitration Association. 

3) That by order dated June 10th, 1969, Hon. Richard Aronson, 
Justice of this Court, denied plaintiffs* motion for a temporary 
injunction, permanently stayed all furthor proceedings, and 
ordorod that arbitration be had on all matters in dispute between 
plaintiff Walker McKinney and defendant Thomas Fahey in accordance 
with tho rules of the American Arbitration Association as provided 
for in Article 15 of tho Partnership Agreement, 



COU.VTY OF ONONDAGA 


I 
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U) T, ' at plo 1 it11 f f s Walker McKinney *„d Castle 

HpSt NUrSl, ’ C "° mC * C ° r ' ,,nenccd "" a ^ion in Supremo Court, County 
of Onondaga, against defendants Thomas Fahey, George Simpson, M.D. 
and one Theodore Metzger, wherein the plaintiff, SOU ght to recover 
the sum of £130,000 with interest thereon and for a judgment 
requiring the defendants named therein to transfer the partnership 
interest then owned by defendant George Simpson, M.D. to Castle 
Rest Nursing Home. Pursuant to an order to show cause dated 

J ' ^ 3> 19C9 ’ 3n ° rd0r Was erantcd bv Hon. Richard Aronson, Justic 
of this Court, dated July 21, 1969 , permanently staying said actioJ 
and ordering that arbitration be had on all matters in dispute 
between the plaintiffs and the defendant THomas Fahey. 

5) That on or about July 1 , 1969 , plaintiffs Walker McKinney 
and Castle Rost Nuning Home commenced an action against TTiomas 
Fahey, Nicholas A. Courtcssis, and Jefferson-Franklin Corporation, 
whore in the plaintiff sought to recover $ 60,000 damages. 

6) That thereafter, pursuant to a Notice of Motion dated 
J"ly 1, 1969, an order was granted by Hon. Richard Aronson, 

Justice of this Court, dated July Uth, 1969 , permanently staying 
said action and ordering that arbitration be had on all matters 
in dispute between the plaintiffs and defendant Thomas Fahey. 

7) That thereafter, with the consent of the parties herein, 

the following were named as arbitrators to hear and determine the 
above matters: 

Sidney Dcvorsotz, Esq. 

Rills Building 
Syracuse, New York 13202 

Bruce 0, Jacobs, Esq. 

University Building 
Syracuse, New York 13202 

Francis E. Malonoy, Jr. 

State Tower Building 
Syracuse, New York 13202 

8) That thereafter, on or about the 22nd day of October, 
at a time and place appointed, notice of which was give! to 
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the portion heroin, ttio said three arbitrators h«*rei nbof ore 
named having previously subscribed to their oath of ofi ice 
prococdod to hoar tlio proofs of tho parties. 

9) That said hearing tens adjourned from time to 11 mo for 
tho purpose of taking further testimony. 

10) That all of said hearings were attended by tho parties 
or their respective counsel and by the aforesaid arbitrators. 

11) That the final hearing of said arbitration was held 
boforo said arbitrators on the l4th day of March, 1970, at which 
time all parties stated to the arbitrators that they had no 
further testimony to offer and tho hoaring was closed. 

12) That thereafter and on the 8th day of September 19i 
1970, after the said arbitrators had completed and studied all 

of tho facts, circumstances, elements and proofs entering into the 
controversies so submitted to them as aforesaid, and after they 
had considered all the evidence and arguments submitted between 
tho parties to said arbitration agreement, the arbitrators were 
unanimous in coming to a decision and made an award In writing 
duly acknowledged and dated on the 4th and 8th days of September, 


13) That annexed hereto and markod "Exhibit A" is a true 
copy of said award. A copy of said award was duly delivered to 
said deponent on the 10th day of September, 1970. 

WHEREFORE, your deponent respectfully prays that an 
order bo made herein confirming said award and directing that 
judgment bo entered thereon in the Supremo Court of the State of 
New York, County of Onondaga, and that the defendants be allowed 
the costs of this motion to confirm and that said defendants have 


such other and further relief as to the court may seem just and 


proper. 


Subscribed 4'Sworn to before - 


this 1st 'day of October , 1 970 : / 

f s/, A V,/, 

~\r ' 7 7 / ' 

"— eiy\:rr /#•«•“* r*i 

(,</*■ • „n.r o» Of---** 
ot r N V 

V'ltjfti *• *9^ * 


John >. l/Owtori 
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STATE OF NEW YORK 
SUPIEMF. COURT 




COUNTY OF ONONDAGA 


CASTLE REST NURSING HOME and 
WALKER MC KINNEY, 

Plaintiffs, 

-VS- 

THOMAS FAHEY and GEORGE SIMPSON, M.D., 

Def endants . 


AFFIDAVIT OF 

Service by mail 


STATE OF NEW YORF 
COUNTY OF ONONDAGA 
CITY OF SYRACUSE 


SS: 


CLAIRE GRIFFEN , being duly sworn, deposes 

Tf _ . a m . _ 


on Harry A. LeBlen, Esq. ,x£.« x f the I 

. and co-defendant respectively, 

attorney, for the plaintifj/ In the within entitled action 

on the i st day of October , 19&79 through the Post Office, by 

depositing a true and correct copy of the same properly enclosed 

in a postpaid wrapper, in a Post Office Box, regularly maintained 

by the Government of the United States at Onondaga County Savings 

Bank Building and under the care of the General Post Office, 

in the City of Syracuse, New York, that being then the post office 

of the attorneys for the defendant/^directed to the said 

above-mentioned One MONY Plain, Syracuse, N.Y.s6?5 1 

attorney xStxor xbtaoc ipCsa&nrtxMtf at Madison Ave ., NewYork, NY; and One Wall 

Streot, New York, N.Y. respectively, 

, that being the address designated by them 

for that purpose upon the preceding papers in this action. 

That deponent is over 21 years of age. 

/ // <- 
/ ( r' . 't r ' > . ■ ' < 


Subscribed and sworn to before me 
this 1st day of October 


, 19070 1 
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) j. : .. c' ' 


rOih.i'V OK di Hi HUG A 


( . .•.■•alia .J.)' 

* */ij i I > I. , 


ri.'.itii • '•m, 


-vo- 

Tii . :r> c . 

P. 1.1 n.i.'. 


Defend. 



ROTTC' - - 0? r 

vo v.'-Cav•' < ., ;: > ':a x' 

AHiilTi. .Vcxa ;; .V. JvD 

% 

Index I'c*. 


■5 



PI. 1 v;.ia; KAflc::, that upon the effidaviv Oi- Donald 
J. Kciple, sv-om to thegth day of October, 1970. the award of th 
arbitrate: 3 In the arbitration proccocUnge between plaintiffs i.. • 
defendants, the Articles of Partnersh 'p dated llovembcr 16, l?o5, 
and noon a 1 ! the papers and procosninrs heretofore before tl: ;.s 
.•oyrt p.nd the testinony and exhibits before the arbitrators, 
plaintiffs Walker We’.plnnoy and Castle Rest. Kuraing Ho an and Jane 

' McKinney will cross -hovc at a Special Term of Supremo Co*u"t, State 

I . 

of 1,’evt Y 01 V: to be held in and for the County of Oswego ac the 

(County Courthouse J n the City cf Oswego, Rev York on the 13th day 
of October, 1970 at ten o'clock, in the forenoo.. of that day or as 
soon thereafter as counsel can be hoard, for a judgment puroumt 
to CPI<R 7911 , vacating, netting aside or modify In" the avert' of 
the crbitiTt'rs herein to the extent that sa 'C a vs ret declare: > u 
Walkc. K.Kinney and Cu. tic* Rest Rut-sir:;-; Ilo:/„• »>'■; to Vi or.as io!c y, 
One jj.tr red Seventy Tin trend Doll rr. ($17 , >0) s c-( lyensation 
for the part —1 ship Interests of Tbo.'S Palvy and C' y,': A. 
gtispson, tl. n., 8tr".;ln;.; the afovusa'*j provision frc.-> the .award 
aivi eve fir;., hr; the l as so corrected and Modified upon th< 

K ;ound : tin t t!,s ori it.-ut-rr ex-esed their p-r- rr and ».-/»• a. r 
r ip.,.. t< . ; t" t v-:', and >'r*,n* 'ii;. t o pi »tr.t ’ ! • 


.*.»!« 11 


• i;( .-rent »• tl' • < . m'.y '< • ! : 
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W.lUi the 


co. :... f ,r u, ii t . n 


— at ;Jy — «» or octo,, r , l970 . 


n^rcuci;,. i)v . . . 

Attorney,; for j*]. & 1 1 

m'vclrV : iio-- iU,iy anU Cr; ti0 ncrt 

arr° mc * ***«« 

COLDSTKIM, O'JKKEIH -j. * ,.<v s .. , ?YI V 

A..tornc.vr. for Jat.c KeKtnn-y™;,' 

C'!-tlo 1 r f “ fr V,< ’ l]kf ' r ■’• !c >'inncy y a r.c'‘ 
C.tnUc no:* l!ursi (V ; Hone * 

err x f.f *: nd or: ice Address 

o.ij I kid j son Avon-tf. 

ho,; York, Her York i 00 21 
Thono (212) 838-3/00 


Attornr ys'for& WJC:'SS 

OJ. Onc'.:dn;;a countv Savin ' r-, n v m t 
Syracuse, ),cv; York" 13202'" “ B1Jg - 

cim^,uoooY,cAnYEH a hays 

slnFSoa ' 

New York, Hew York 10003 
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STATE or 
SUPREME CO 1 . 1 


COUNTY OJ. fROHDACA 


castle rest J.'ji.RT'i'j no::-: aiid 

WALKER KelOi.'!:: Y, 


plaintif fs. 


THOMAS FAHEY AiJi) 0BGRC2 

SIMPSON, M.P. 


Defendants. 


AFFIDAVIT 

Index No. 69 - 315^ 


FT ATE OF HEW YORK ) 

) SS.: 

COUNTY OF OilOHD.'.GA ) 

DONALD J. KELPIE; bein'; duly sv/orn, deposes and says: 
FIRST: T am an attorney at lav: duly admitted to practice 
before the courts of the State of Hew York and I am a member of 
the firm of Hancock, Estabrook, RyiU), Shove and Must, Esqc. v:ho 
with Goldstein, Gurfcin, Shames and Hyde, Esqs. (William E. Hurray, 
Esq.) have been attorneys for Walker McKinney, Jane McKinney and 
Castle Rest Nursing Home from the inception or this action and 
throuchout the ensuing arbitration proceeding. 

SECOND: This affidavit is made in opposition to the 
motion of defendant Fahey to confirm the award of the arbitrator:; 
pursuant to CPLE 7510 and to enter judgment thereon pursuant to 
CPLR 751 J: and this affidavit is further presented in support of 
the motion of plaintiffs Walker McKinney and Castle Rost Hursiny, 
Home and Jane McKinney to vacate or modify so much of the award 
of the arbJtroto - herein an provides: 

"Walker McKinney and Castle Rest Eurslnz 
jjo..m, hereinafter r« fc-red to as Castle Rest, 
shall pay to Fahey the sum of One Hundred 
Seventy Thou: . i •’ D-sllvr (*V/O.C'*i) v; cm- 

pr»i 1 •* ;i P'iJ* 111 '■’> .. I * v ^ * 1 •'* j.. i * »r 1 • • I 


« 
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^ t/n )k , r ?Jf ,, nnoy 

- a " U< * HC3t 110 ' 1- J: '"' K * lr "'<-y Lu vacate or to wuy 

t,,e #,r ° rCCal ‘ i ^ t,OM «•* the opjtos.lt.Ion tolho ..^ 

notion to confirm 1.3 bro U --.h1 iwwimt to rjn ( b ) (1) (JJ .j 

ln tHn tH ° nrbUrat ° ri ‘ hr1 v< ; * dlcroyamlptl the coat,-net between the 
parties, have exceeded their pen.-nr by «akJn C a new contract for 

PJJ * nnd h “ V ° 1 " p0::C ' < ' 01,11 nation3 upon V.'all:cr KcKinney n nd 
Ca,tlo Host »«..•«£ Home K , w thoeo Ml rorth to thc aCTCcncrt 

eoutalplns o-c arbitration clause and further pursuant to cn R 

7511 (e) (?) ir. that thc arbitrators have me c an award in cscces 

of the arbitral.loo eercoont provisions ,,hlch constitutes an o,, a „. 

on a matter not submitted to them. 

. lli'O.i riiOCKIiOiiiGS III ITlXf) ACTIOH 
M,p m this ARBEmAVICH 

: V/hen U bccam - «cces«ary to remove Thomas par.ey 
as administrator of Castle Rest ..-ursine homo aftd to a,pel hit, as ' 

partner, Hal- r McKinney and caoolo Root lluroln,; nemo took the 

init.tr. 1 steps in the forn of th* r ' o 

1 vn..^ cwCti.en in Supreme Court rather 

than through arbitration not only because an immediate enforceable 

removal of Fahey Has necessary for the- smooth operation of the 

nursing home, but aleo because Walker -McKinney end Jane McKinney, 

eo non-residents of this area wore- fearful that an Impartial a.-’ 

bltration could not bo obtained end that the partnership agreement 

which act forth and protected their rial,to „ould be disregarded 

end rear,tie:, in the arbitration 0 l,i„- Thomas Fahey ., windfall 

to which he ».-ns not entitled ur, lor caid agreement. 

— 1Ifc *•" b'-cauwe that agreement |, ao been dinve- 

cardr-d that thirs mo’ion to v •/*atc or nodlfv k. .. y„ 1 

r iiof.iry h.10 been made and the 

confirmation of the- award opposed. 

Jnsinfc.-d that hia r1 ^. , der th „ 
p •) * iv r-.,'. . a - . ..v, f . c-nfore> r* by dr.rondl n,; :,rh‘ > i 

U ‘ l! >"'y S 3 . ordered aid, 1 t)M-» a f,V 

" '' ’ / -i d Vi,....,,;, j | IJV :.( t , . 
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| atiObhl'J' .'ll-!.•••»! 1' •' 


i . I; i i- t; : >, line y tint! «>■••! 


McKinney agulv.r.l. >’wii*-y ar-i llu otl»* i* Cust-le Hur:>Jt.^, h°i.ie 

partne rr., George .'hlmps-ui, H.P. :»»• The"!„,tjetugcr. 

r.' VMM’ill: Waltr 1 .<Kinney and June McKinney could not 
proparl y oppose Ur- Fahe;- chanty m- orbitvatlon nr the court 
ordci-o bane d on such demands they were an much botmd by the 

contract provision requiring arbitration, r.s wore Fancy and the 
arbitrators by the balance of the contract. Thus both McKinneys 
made a demand for arbitration against George Simpson, M.D. re¬ 
questing that arbitration proceedin- take place in Mew Yorit City. 

At that time, Walker McKinney and Jane McKinney also made appli¬ 
cation to the African Arbitration Association to have the Fahey 
arbitration moved to Feu York City, to a neutral environment 
where complete impartiality could be insured. 

EICjU'T’h: The request of the McKinneys to have ihr Fahey 
arbitration removed to New York City was denied and subsequently 
the Simpson arbitration was joined with the Fahey arbitration. 

After considerable difficulty in selecting arbitrators, the arbi¬ 
tration itself commenced on October 22, 1969 ar.d the hearing con¬ 
tinued on through March 14, 1970 creating a long record and many 
exhibits. After exchange of voluminous briefs, the award of the 
arbitrators was delivered on September 10, 1970. 

NINTH: The one page award, which is now be, ore Uil., 
court, contains no discussion or decision on any of the issues 
submitted to the arbitrators end made absolutely no attempt to 
pass upm the seventeen pages end ninety requested findings of 
fact and conclusions of law submitted or, behalf of Walker McKinney 
and Jane McKinney and Castle Host Nursing Nome and does not Indi¬ 
cate how the (.170,000 figure to be paid to Fahey was computed. 

If it were not for the integrity and competence- of the arbitrators, 
it could be charged that the device of fitting any brei gr, and 
for the -wr i-d war. cho;.-n as a method of avoiding the ;:cru-*.ny of 

the court over the r-.'o. r » '" 

U,r .«.tract Itself an: un w-i* not nted by Uw c-utr: ■ « . 
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Li:: IIO 1;. li >-< II l.li • »ii*K bin . Ii 

. to l it'• two it: Sn Issue;.; In Lite arbitration |*i*«j H;t: 
(a) b’liethrr F.ilwy liart been properly cxpellt-d 



from Lite portnership and removed an admin¬ 
istrator for cause pursuant to Article 
of Vhe partncroh Ip agreement; 

(b) VTiothcr Fahey's interest a:; partner should 
be acquired by the partnership pursuant to 
the buy-oat provisions of Article 12 of 
the eontr at. 

The arbitrators acreed that Fahey's Interest as acinini- 
strator and partner were' terrain? .ed. Neither Fahey nor the 
McKinneys no-; ehrllenge this holeiiig. Yet this termination was 
apparently not for cause under Article 11, but pursuant to the 
Article 12 buy-out provisions although the amount to be paid to 
Fahey far cxc<eded the amount set forth in that Article 12. 

EhKVIim; : The partnership agreement which Fahey relied 
upon when he demanded that this court order arbitration (Fahey 
affidavit of June 9> 1969 - Paragraph "2"), and the partnership 
agreement upon which 1,’alkcr McKinney relied as fixing his rights 
and obligations and which the arbitrators have disregarded or re¬ 
written is the partnership agreement dated November 1C, I 965 . 

THE /iHIiTT.V.T. H.3 KAV3 EXCEK’.ED THE IE 
PO'-IEHS 121 P..E; V.TThG TO HXPSL FAHEY FOE CAU3H 
IG!IO,i:iJ!G /.HD REPUDI.YPIHG '•ni E/H'P.Hoo 
PEOVICIOHS OF TIE P/ilYHIiiiSlllP ACHEEIEKT 

TWEE jl : Article 11 of the partnership agreement pro- 
vid'.s for expulsion of a partner on notice from McKinney where a 


P 


"shall violate ary of the provisions 
of these Articles hi any respect ", 

(e; r.ii’isi S added) 


-)|- 


(■•■) 
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(I>) " 'i ll 1>I- gill 11.y .if sUy cfi,.•»»«• t ,ts • 

i.<*n*ir 4.t» .*.'i*.s. :ti’ otj'ocl y thr c*u > y log 
(in oT 11 k U»t4i 111 of llio tuivUvj'nh! n," 

(t ) "shall oi l (i\;’:r so conduct hlnsolf Mi 
mat terr : elating to the partnership bus- 
in'that. It in not rcar-onably prac¬ 
ticable to carry on the bus!neon of the 

l 

pavlncj •!> ip with him..." 

Tirnr’l 11VJ1: One of ti provisions of tlio partnership 
agreement, Article 13, ; ny violrtton of which is giounds for ex¬ 
pulsion, governs man.-gc -jent of the partnershipand provides: 

ARTICLE 13 

MANAGE’. Kill 1 OF PARTNERSHIP 
"Except o.s otherwise provided by law and 
except as otherwise provided in these Articles, 
all actions required or permitted herein to be 
taken by the partnership, and all questions 
of pol icy, Judgment, r.rragemcnt, discretion or 
otherwise relating to the business of the 
partnership shall, after consultation among 
all the partners, be determined by the 
Sen .lor Partner." 

Article 3.1 specifically designates Walker McKinney 
as Senior Partm ’. 

POURYF-'MVH: Contrary to the right of Walker McKinney 
to war.age and control the pnrtrr.ruhip. Fancy, during the course o 
the arbUra.t'./n admitted, corr 'l-'d and ind- 2 d boldly asserted: 

(a) Id t he always considered himself in 

full control of the partnership and al¬ 
ways assorted tint control. (Pages 
/if/; to 1 Yb o' he ring tr (script); 

(h) * t)et he old T. •yie ld to 1.5 •: deti.r- 

p'lnUMi » ! 1 1 ’ r iJcK' l.oy on q>*< : t • oi.s 
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A ,10 9 * 0 ). 


or ti,' 
in h'n 


j'l'lr nt, tK-na;-. ,,,,.,,; or ,11 lo„. 

( i J i* IKJO** lpi • p;» ( ;i*„ •,/f/| — /• f y J 

^ : >rxi*j2nc< v t or i,! W »r.j r a « Jn re , ntro1 
pr.ruvrr.Mp with ultimate aintt-c^nt rltf.t.:, ls cavam,nriot 
conduct an partner and administrator which was undlrpm 


'In the arl>J t* p.tioii 


i 11 ; > 1 n l . 


(a) Fahey refused to furnish to Walker 
McKinney written weekly reports as 
required by McKinney r.nd went over 
McKinney's head m decidin G that such 
reports were not necessary; ( 526 ) pyr> 6 ) 

(mi) (i 7 te) (1013) 

(b) Despite McKinney's instructions to the 
contrary, Fahey defied McKinney and se¬ 
cretly renewed a $ 39,300 per year re¬ 
tainer a w cement with Jefferson-Frenklin . 

Corp. ( 1704 - 1797 ) (Exhibit 64); ( 59 G) 

(c) Fahey refused to yield to McKinney's 
decision that William E. Murray, Fsq. 
should be partnership attorney; 

(d) Fahey then refused to follow McKinney's 
decision and determination that partner¬ 
ship checks should be signed jointly by 
McKinney and Fahey, and went so far as to 
assert the power to withhold partnership 
funds from McKinney and refused to meet 
with McKinney to resolve the differences 
between the partners. (lirhiblt CCC) 

(Wxhi.bit car,) (jtji; 9) (103]) (/| y 9) 

( 1960 - 196 ;,) (ivy.!ij.hit Ki;i:) 

iiy refuel i. c to declare that y, hoy's partner- 
''' ' " niln?.t',<! or e;.u:.i- under Article 11 r..». 
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;i v V • • J -- ill i'll '.Mil ••» i 1 * *: I • I • «•* • 1,1 

under Art IH, J..;, ;i'i l r. r», u- Vo <>-,< thnv host*.* »- 

no W < n:.Y. fox* the tcn..l..ac >on C Fahey's inlvrrr.t, the -rM- 
t rat ora cHhrr «U»vcy.«vi1.vJ the provision:-, of Avtlrl. >3 
McKinney M',ic;,cirn; ri t .!nf BUj-wlor to FnSvy or dl i r-e-s: del the 
provisions of Article 11 preccrihUi- Fahey's discharge for Viola¬ 
tion of that Article "3n ,iny respect." 

SKV' h'TEMlJ'j'IJ: Fy ienovlne Article 13 and conceding 1 ! ' !k I 1 
clain to control over the partnership or by l C norinr; Article 11 
requirinc 1-hcy's expulsion for usurpation of mana^nt vX'Jitn 
and insubordination to McKinney, the arbitrators whose power lo 
derlv-d from the partnership sfcTeement contalni» C the arbitration 
clause havr rewritten that agreement to vest decision making 
powers in matters of policy, judgment, mnnag. lent and discretion 
i„ rahcy and to make any violation of the agreement no longer 

grounds for expulsion of a p irtnc? . 

ETGH'inirai' l: There was no dispute on the arbitration; 
(a) that Fahey executed so-called "annual 
retainer agreements" in the amount of 
$3S’»3^x> p Cr year with Jefferson- 
Frankl in Corp. for "public relations 
and related communications function 
(Exhibit 60) 

(b) that Fa-hoy also p'vticipcted in an 

arrangement whereby Jefferson-Frank- 
lin Co; ,. was able to assign its 
accounts receivables with Casclc ltcsi. 

Nursing Haw-’ to Lincoln national Dink 
at a tin-.- when Castle .. sX did not have 
sufficient fund:; to pay those Invoices. 

(K/.ll 1 b ' t Oj) (’/'’■) 

(,.) vil li l.ey >< the office of 

111 cholar. who , "Jeff.v, 

Frank1 In C u p." -Inn:;!. ev« ry -'ey To- 

! 1! '••• • n to twenty •> V ;i 
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j,.'r day (•/".•-V’l') hihil *)"»), that Fahey 

attempted to V"‘coi'! t\;vOop.T i>r another 
mirsluy, lie- •' * In !*’’I'.'ieu;-c wnllo an cm* 
ploycc cf r.ml partner in Car.tlc Rest 
lluvsiti;*, llw (h hibit 99)» that ho 
acted 2 !; consul cant Tor another nui •. in^ 
home and negotiated Tor otticr venturer, 
in the Syracuse ores all without tnow- 
Icdce or 1,5s ps.’tn.rs. (779) (Exhibit 99) 

(737) (110) 

that Fahey purchased television sets on 
behalf of the nor sin- home rare than a 
year before, the seta were needed and 
appropriated three of these sets to his 
own use in his home and that Fahey failed 
to admit thismisapprop: iation prior to the 
arbitration despite inquiry by the nursins 
homo. (1|83-1'.8 q) (Exhibit 1)9) 

| that Fahey conducted the negotiations for 
and attempted purchase of the interest of 
Dr. Simpson In complete and deliberate 
secrecy, v;Jth all of the partners acreeln E 
to withhold knowledge of the transaction 
from Walker McKinney until it was completed 
contrary to the exclusive buy-out provisions 
of Article 12. 


aim pay 


rut c. 


failure to dc 

Ills i ri;..-i:.* on 


l is in 


Fahey's exorbitant and secret committment 
r , ; "tncTship funds to Jef fcrson-F rank 1 - ■ n Corp., his 
ovote his full time to the business of the partnership, 
,V. -n outs id- activities find attempts to promote his 
•• "t.i-nds to iffc't adversoly the carry ln;j <"i 

. . II ^ 

i* rr*v..r» # ?: :: i to. 


1 
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.. i 1 

i ; ii • i«* v 1 •• lOi) <** 

vested ill Iillhis refusal Go obey d u'vd U'".. «>f licLijim . , 
which created e rfcaleuntc am! 'n th- manage,, of tlw 

"partnership, l'a'icy 1 s unentlnTrbnc.! am! forbidden coi■■n v.:i t... 
partners!lip funds to Jefferson -Franklin CVrp. (c«h»’T : 1 

personal appropriation of par tin rshin property, and !•’ •ticy' a total 
destruction or any trust and confidence which nay have placed Jn 
hln made Jt "not ret-.*: bly practicable to carry on the business 

of the partnership with him." 

TU-. /: The arbitrators nevertheless disregarded 

or Ignored the provisions of Article 11 which provider, for ex¬ 
pulsion of a partner for conduct "as tends to affect adversely 
the carrying or. of the business of the partnership" or for conduct 
making it "not reasonably practicable to carry on the bus...ness o. 

the partnership with him.. . 

Ti r dlITY-f'iCOil.1: by refusing to expel Fahey for mis¬ 
appropriation and insubordination and by awarding him compensation 
for his partnership status, the arbitrators have repudiated every 
contract term in relation to expulsion for cause and the award 
of compensation should not be permitted to stand. 

THE AHHlTKATOHE HAVE AT LEAST EaCEE: 

THE Hi AUV’f I’i’Y And POUEi! DY A'./ABHld" _ 
sm| tv cOMPl’Sli:.y »0:J FCS! HIS TE' : ' ’-L .ST 11! i .XC.'-b., 

OK V:i.. HIGHEST UHT AT.I.OV'ABLH UUDHil AKTICIi'. 12 

TVf:'!!!')’Y-- r ’ilI!! T - ) : Under the partnership agro-omen,., ii 

Fahey'a partnership interest has not been terminated for <e.urc, 
the o nly prov ision under v' Ic'n CO.stle Hoot l!urseng Lo if c.n ! 
required to pay compensation for Fahey's partnership Interest Is 

Artie!- iff - the Vuy-ou' : «. 

Ti T I", 1 '/-! ‘U;*."11: To rc-quire- Castle Host l!"' sin,, l.o ' .c 

\y.j for Fim-y's ' nt*»• uhd' r :■ V ientil • other 


1 ti Article IF, i "r 


y-.- i-jdIs-lor. of t!.s eonlrset te, 


of '..!w s.T'-.. • fit ; n ••• 1 .j" ■ " ■ 


<n 
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Award 11U/ S/ "0/. 


i i ,;i: Aid V’ provide; i !»:•» l’Ih’ii n ' 


Var’.i. r, LilV'f Kv.: Vlrtpsj, "decie •• ehni 1,1 i:; Mf t,lC jn “ ' 1 " L 

or III.- purt.i-rshlp for a Junior partner to withdraw," then iGn-iy 
f l: l4 . 8 after receipt of notice to that effect Thomas Kehcy, a» .•uMo, 

Partner, mu:;t sell lit:; interest for an amount set thereafter In 

% 

that article. 

TV. -.jvy-PTX'H!: The arbitrators in holding that Castle 
Rest nursing r.oi.ie and Walker McKinney rust pay (170,000 to Thenar 
Fahey for the combined Fahey Simpson Interests, must necessarily 
have acted under Article since that is the only Article which 
grants the power and authority for payment for a partnership 
Interest. 

Tir.irrY-S'-lVF.nrn: Article 12 contains three amounts which 
must be combined to determine the compensation to be .aid. for a 
partnership interest: 

(a) Subdivision C makes a partner's interest . 
according to the last certified state-menu 
and vcrlficati. a of his capital accou nt 
the basic figure . 

(b) To this figure is to be added any in¬ 
crease in such interest including shares 
in undistribute d nr-o fl-ts if any and any 
decrease In such interest Is to be 
deducted. (Subdivision Jl) 

(c) To Fahey '3 share is to b' added the- / 

CUM Of (90,000 and to Simpson's share is 
to be added the flat su m of >< 15 , 000 . 

(Subdivision }'.2, F.3) 

TUKir; (••-) The basic fig' is set forth on 

the last cert Vised statement of the partnership which war. as of 
December 3', l'X-3 (hvhibit 3'0 end that statement at Page 5 U.er-c 
, ■ . ,..M. ■ i. ... no c.r,::., 1 recount and tint the capital 


■ -i h.-il nc< 


•>f (1,715.5-:. 
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* 

(i,) u j.i;• - > 'i-.ii ::ivrrifii-- 
Llui'i' iirf'untri iflcal 1 y :•*' r th.'-t Lin* cepilnl .itfM'.i• . 

wore cwtoi'- as of jK-cemhej- .31, l‘'6J. (i. v .h i b cf ^ 3 —•) • 

..L(e) -Tn addition, tho partnership n;,ior 

muni, if it. is not Vo be Ignored, provides in Article 1 J I.3 

"the annual certifies} state: v-nt and verification of each oar'.nor’:; 

« 

interest in the partnership an provided in Section V’.2 above, 

(which requirea a verification of each partner's interest annually), 
uhoi i be bin-'in- ansi r unciue. 1 yc on each ■■ -rtficr. " (cmphas-is adeev.). 

(d) The basic figure of the partnership 
interest and capital account cf "ahoy under Article 12 must then 
be aero. 

(c) The basic fly.uro of the partnership 
;interest and capital account of Simpson as of the date of the last 
certified statement was a minus $1,715.52, but the basic figure of 
’his interest and capital account had risen to a deficiency of 
($1,310.56 as of June 31, 1969 as determined by the accountants. 

!(Exhibit 36) 

TvrilTV-MIhTi': (a) The profits of the partnership for 

all of 1969 by “ahey's computations (Exhibit TTTT) was 1(1)1.1 >■•>) 

(b) Under Article 7 of the partnership 
aercement, the share of Dr. Simpson Jn these undistributed profits 
could never exceed 15f' thereof and this portion of 1569 profits 
would still be Insufficient to eliminate the deficient capital 
position oi Dr. Simpson as it stood at tho end of I960. 

(c) The adjustments to the partnership 

interest of Dr. Simpson, after addin- his deficient capital amount 
and his maxi-sum undistributed profits, could not hove exceeded 
xcro. 

(d) Vhcrofo* <, pursuant to Article- 12 
the te al co-pen--. I'on to be paid for the rimpson interest c-. - - . 
exceed the flat s»u. of $15. f,v> provider; for- 1 r. nr .lelc . 3. 

Vi. il.t 11 :: (-/ A’ i’cle 7 i.-s/lhs that the rpp'f.l 

a,.,;.. -.r limit*.. ana Eln.r.-.n .niiM.' these in-ms to -u- > 


lated chs. 


..'Vi'f.Vrl- *'•» of ;r -r u . 


11 .. 





n 


/ 

/ 
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I'l'i’V I uiuj c.’liji ; :■) act’i'ulit li.'td < •*’*< ih;i d I'l.f 1 .Cl. .11 illc.v . 1 1 one :i vi. 1I * 

to $.yo,soy.qy in ;ni.m c prwfil:; after that date which j :t** erect .i.q 
any profits for lyCy. (llonr* it;-; transcript of > 5 - 70 , pa ; ,e 30 ). 

M Any percentage of profits which 
Fahey mlc'nt claim under Article 7.4 was reduced to nothing because 
of additional capital contributions ; hich exceeded $ 350,00 and 
through operation of Article 12 (!l) which reduced Fahey’s share 
of profits in proportion to capital contr' but ions, (Exhibit 130 ) 
(Hearing transcript of 3 - 5 - 70 , pay,e 10) 

(c) Fahey' s share in undistributed 
profits in any event was as set forth above, zero. 

(d) With no ri(_;ht to undistributed pro ¬ 
fits and no capital ac c ount , the total compensation for Fahey's 
interest could not have exceeded the flat sum of $ 90,000 provided 
for in Article 12, F.2. 

THPITY - FIR ST; The accountants have confirmed that the 

t * 

upper limit of compensation which can be paid for Fahey's interest 
iis $ 90 j 000 as set forth in their Hovcmber 4, 1969 letter wherein 
they calculated the amount in accordance with Article 12 (C) (I>) 
(E) and (F). (Exhibit 127) 

THTTfi'Y-SECO’. D: Under Article 12 then the maximum total 
compensation for which Walker McKinney anu Castle Rest Uursing 
Heme must pay for the combined Fahey-Simpson interest is $105,000 
(.$15,000 Simpson - $90,000 Fahey). 

THIRTY-THIRD : Since the aw:rd amounts to $70,000 or an 
amount of $ 0 , 3,000 in excess of the $ 105,000 compensation for both 
•interests required by Article 12, then the computations made by 
the arbitrators disregard the formula specified in the contract 
oven though such disregard was n>t apparent on the face of the 
av/or-i itself. 

T II'O:!’ Y- fOih:* H; VI,o buy-out limitations of Article* 12 
cauiiot be* s'i s* O; d tin*' i.*xrrc' , <d since to do so i nsults iri tir- 
makiii," of ii* w contract, an*! the imp*.sition of adultiwiv.l ol.'Miy- 
t:tunx npusi W 1’ lici'.iruv y and t’.r R'W.I. Hurstnj; Home-. 



I- 
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4 



l 

Ml n: 

, ' •i 'll: 

In 

Uu* ;»l 

»>(' a 1 

*1 ■ : l ( if .1 n]* 

a 

iHiy-inl. 

am* 

.Mill. 

ii» acco, 

•d.uiiw 

W i U) 

tin.' I'orititilii 

;.Dili 1 S i C.a \,y 

» lit: « oil 

tract. 

the 

orb 

a \ M’.ora 

have 

ac t co 

i'll :>. qaantu i 

i:i« vo l» lo;..*: 

Z v>)‘ Oil 


thclr Idea of the value of i I'-iio vnrlou. interests «rc worth. 
Their power «nd authority, however, is limited to the contract 
terms and the r.rbitrstoi's curlnot go beyond those 1 inltat' onr 
and Include an element of value specific.r.lly excluded by the- con¬ 
tract and in effect impose a different standard and different pro¬ 
visions upon l.l.cr IlcKlnn :y and Jane McKinney or Castle heat 
Nursing Homo. (.Article 12 (g) excluding other elenents of value) 

T1IE ARBITRATORS HAVE !?YC EMBED THEIR POUwRf. BY 
FAILING TO CREDIT 1’AYiiEKTS AC-AIKST THE 
AWARD LIMITED BY ARTICLE 12 


THT ilTY- ,SIXTH: As set forth in the November ll , 19^9 
letter of the partnership acce- tants, (Exhibit 127) the notice 
to withdraw under Article 12 was served, on Thomas Fahey on June 
21, 1969 (Exhibit 31) and the 90 -day period *. thin which .Fahey 
v;as required to withdraw ended on September 19, 19 6 ?. 

niUiTY-fEvr'lIv: .: During the prior proceedings before 

this Court, Walker McKinney and Castle Rest Nursing Home agreed 
to make payments to Fahey during the course of the arbitration 
(Exhibit 30 ), with the amount thereof to be deducted from any 
award made to Fahey. 

THIR TY-EIGHTH : This court in his June 23, 19&9 order 
provided that by reason of the aforesaid consent of McKinney, 
that saia’-y was to continue pci ding completion of the arbitration. 


THIRTY-E TK'.'li : Unless the formula specified in the 
partne.-ship agreement is to be repudiated, the status of Thomas 
l.'obey as partner and simlnlsti'stor ended on SepV.rV.r 19, 19‘m> 
and he' wars entitled to no salary sir.ee that date- anl payments made: 
to hirn must he credited c-n any award. 

F r »t) !'.*•’ > ; Between ,l«v» j»;- vr.*i.< .r, t'jC') and Mept< i-, 1979, 

the date, op >.< "..ilnation 0 / tiie i.m-L‘‘-." a ou e»f • ■ ••• " ■*> ■ • y 


-1 




On >>! 
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n, 

U,, ‘ ;!1 ! ... 

111 -K hey recolvid , A ,f>o o'-, 

° cnc - yp:v rl ,,:;\ 

ri tlic.r as IV, a t t|,|t|) I - ; • , , ... 

■•i nr. ... u! la t.ufi i,r on ivm • , . 

, 1 J s • O JO toll'll It? \,r 

»- -J —C> in favor or .Thoms l-oltcy o, lt 

adjustment or price. in i-cUt,., to the 

«*«= -,1,1ts t0 a 170 ,000 

W £S2£kli --~ '• 0 an ° Unt °* $*5,000 maximum co, .portion rc- 

qU " Cd b: ArtiClC ^ *03,000 ’«• *>.«» proves 

^. th " n t! ‘° “**»*•««« by the arbitrators d^ c - 

card the formula spe, tried in the contract even thou* such d- 
regard was not apparent on the face of the a,ard itseU. 

FOynffltST.rtD: Although Article 1 2 retires th , t a 

partnership interest is to be acquired by red sold to the partnc - 

R blp and that only the cattle ,, , 

J vne Cc.ulc r.esu l.’ursl/.g Home and not any 

individual partner is ^efiiWnr/; 

1 “* cu w0 purcuase the interest cf the 
• withdrawing partner, tho , 

' — have inpoaed liability upon 

1/alker McKinney personally. ma’-in- »,in 

j, Ba....n„ lun as well as the partnership 

personally 1 liable for oavnent to iv,f. 

. y • ^ 1'cUiCy, a^;i»n contrary to the 

provisions of the partnership grcer.rnt. 

Plaintlfre milt, Mciannoy « castle Bo.it ir ur6t „., 
,.«o therefore respeetin,,,,, revest on or**. p »,o„ 0 „ t t0 “ 

tA\, (b) (]) (iiij end criii 731 } fcl (P\ *-1 

J ‘ L / vacating or modifyinr.- 

the award of the arbitrators licj- ’n - 0 . 

*■ ■«t cnl tf.at s;.ic‘ award 

declare:, that l/a 1’tor McKinney an-’ ....... „ 

u «-•>. - — <<- hf.'Su Horsing Homo nay to 

;,yo,oo-j « ..o.,,-,, ,. jn „ r 

TT ="C" other rm-tlinr re- 

l' f 'j as to tin court ray vc-i -,-,i 

J 1 -. ~ ,W Pr'W' togew./r with the 

<,j this notion. „ 


, n I y 

/ r . ' 




/ / f y 

--. t ✓ / 

U Jl I. I • li .S I 

( ■ • 

* if. t, • /} ' . M < • *| 

«:;»:* ■> , .. 

Dyr!” .. 1 ^ * '* 
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415 Stratford Street 
Syracuse, f-CJ York 
September 21, 1556 


r.r. Walker "c'/inney 
47 East 87th Street 
New York, Now York 10022 

Dear Walkcrt I- 

This is to confirra the fact that . [)nrco to obtain your specifi' 

approval before elspucing of ary jtcrcct in the Castle Seot 

Nursing Koob that shall tv^^Sstcd in tre. 


Very truly yours, 


Thotias f -i. 



TKriirw 






Exhibit B 9 — Cross M r '!" P |"" ,f!at,on ~ Group Hi • 

‘. C;,iJ ASSOCIATIC'I £i •• 

^anmistrator 

_ nimcrcl31 Arbitration Tribunal 


-i:"::'::::; or, " t i 

c ... —, 4 

Ceorge Sl opson 

C^ae Number- . 

nOCr - 15 10 0032 69 I 


Award of Arbitra tor(s) 


THCMaS M. FAfiEy 
WaLKZR McKIMisy - 

castle pest 7, CASTLS r ^'ST kursi.ng n-rv . 

r""- A '"— 

g~ «s« 2 ^tsktss*'- 

advanced ty SL>L’S 0 a%? tf e 5 ”'” for «V»t portion of* 3ST »^U 
American Arbitration a " Assoc lation, and c ,S~ 1 * fees Previously 

£ees •*> senses stUi ^ a “° n A the «■ «* • «.»“£ f* the 

e the Association. th balance of the 

The fees for 

A^erlc!n Arbeit Ion ^ ^ * h * *•«*«•? ^Thlre'foJe of $10,875.00 

- s.’iis”?" 

*i»« .1 ;;; 'f, rt = .>»■. 

Pqv r Q *- v, ‘alOrj 1 fees km ] | • . ▼*»*4c5e00 for f h *» K« i 

• l "* - rs-iisss SF 


DATED: 

STATE of 

IT’J YORK 


ne y\ ^evorsetz 




COUNTY' OF 


0..o:ojaca 


•*lptJrrd 


°n ^ of 

rf ;: •- V r:.,c- :r . 


Sopt ember 


^nauMi > 

1 loney, JrT^j^Ai 

19 70 . before me personally came and 


'omtln w „. , n . ; ( .. ri ' l ”" e and 

in.trument I , ir in f^(») Scribed in and », 

"* ' ,, - 1( ^ executed the same ' XCCU ' rd ,h ' foregoing 

- r s 


o 
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In the Hatter of the Arbitration between 

Thonas M. Fahey 

-an d- 

Valker McKinney U Castle Rest Nursing Ho«e 

AND 

Walker McKinney S Castln Rest Nursing Hoo.e 
-and- 

Ceorge Slopson 

15 10 0032 69 _____ 


Award of Arbitrators 
additional jurata 


STATS OF HEW YORK 

as.: 

COUNTY of o:io;®aca 

On this 9 day o£ Septeaber, 1970. before me personally cane and 
appeared BRUCE 0. JAC03S to ne known and known to me to be the Individual 
described in and who executed the foiegoing lnstruaent and he acknowledged 
to oe that he executed the sane. 


fit ■ P 

L it l L L KM * Uc '' \ 


PA7RICKJ CJNN1NGHAM (j 
hot»rn PubMin (hi suit o! tit* tor* 

QuxtWMiftdno*. Co. fo. 34 SH33 jO 

STATS 0? NEW YORK •*» Mtrcii 33.19 r 7 ^ 

as.: 

COUNTY OF ONO'.CDACA 

On this day of September. 1970, before oe personally cane and 

appeared FRANCIS E. MALONEY, JR., to ae knoim and known to oe to be the 
individual described In and who executed the foregoing instrveant and he 
acknowledged to ce th3t he executed the saire. _ 


DmlLAdS jMNtR 
•te’-sr* TuV. ,f t c »'• -• 

C- • .-v.-s.9o- 
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STATE OF ITU YORK 

SUPREME COURT COUNTY OF ONONDAGA 


CASTLE REST NURSING HOME ' 
and WALKER McKINNEY, 

Plaintiffs 

-vs - 

THOMAS FAHEY and 
GEORGE SLIPSOU, M.D., 

Defendants 


| APPEARANCES: 

Hancock, Estabrook, Ryan, Shove & Kust I /(,/t/ 

One Mony Plaza 
Syracuse, New York 13202, 

Donald J. Kemple, of counsel, 

Attorneys for Plaintiffs 

Mackenzie, Smith, Lewis, Michell & Hughes 
600 Onondaga Savings Ecnk Building 
Syracuse, new York 132C2, 

John F. Lawton, of counsel, 

Attorneys For Defendant Fahey 
DECISION 

ARONSON, J. 

» This is a motion made by the petitioner, Thomas Fahey, 

pursuant to CPLR 7510, for an order confirming an arbitration 
award and directing that judgment be entered thereon pursuant 
to CPLR 7514. Respondents have cross-moved pursuant to 
CPLR 7511 for an orde.' vacating or modifying the award. Soth 
motions will he considered together. Notwithstanding that the 
parties have been designated in the papers submitted herein as 
"plaintiffs" and "defendants", Tnomas Fahey and Ceorge Simpson 
ore hereinafter referred to as "petitioners" and Castle Rest 
Nursing Home and Walker McKinney as "respondents". 

By way of background, the arbitration upon which the 
i I avard is based stems from a dispute which arose between the 
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respondent, Walker McKinney, the senior partner, and the 
petitioner, Thonas Fahey, one of the Junior partners, both of 
whom were signatories to a partnership agreement entered into 
for the purpose of operating the Castle Rest Nursing Home. 
Although pursuant to the agreement Fahey was to act ag 
administrator of the nursing home, all Actions required or 
permitted to be taken by the paitnership and oil Questions of 
policy, judgment, manageannt and discretion ct rtherwise 
relating to the business of the partrer^hly was, after < jn- 
sultation among all partners, to be deterrtned by tht; senior 
partner. 

On June 21, 1969, McKinney advised Fahey by letter 
that he had determined that it was for the best interests of 
the partnership that Fahey withdraw the efrom and sell his 
interest for an amount to be determined pursuant to Article 12 
of the Partnership Agreement. Upon Fahey's refusal to comply 
with this request, McKinney brought an action for a declaratory 
Judgment,alleging that Fahey, as a junior partner, had violated 
the provisions of the Partnership Agreement, and sought a 
declaration that Fahey had ceased to be a partner of the 
Castle Rest Nursing Home and that his partnership interest 
therein was terminated. He also asked that Fahey be enjoined 
from Interfering with the operation and management of the 
nursing home. 

Simultaneously, McKinney moved by order to show cause 
for an order granting him exclusive management of the business, 
and also for a preliminary injunction restraining Fahey from 
interfering in any way with the operation of the business 
until the determination of the action. Fahey opposed the 
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applicntion and moved chat all issues raised in the action be 
submitted to arbitration pursuant to Article 15 of the 
Partnership Agreement. An order was granted which gave 
McKinney control of the management of the nursing home and 
directed that Fahey be paid his salary until the arbitration 
was completed. 

Thereafter both respondents and Fahey made application 
to the American Arbitration Association for a hearing and after 
extended hearings before three arbitrators which covered a 
period from October 22, 1969 to March 14, 1970, resulting in 
approximately 25C0 pages of testimony, the arbitrators rendered 
their decision on September 8, 1970, in which they found that 
Thomas M. Fahey's and George A. Simpson’s partnership interests, 
aa well as Fahey's position as administrator, were terminated, 
and further that Walker McKinney and Castle Rest Nursing Home 
pay to Fahey the sum of $170,000, as compensation for his and 
Simpson s partnership interests. Ir. that connection,it is 
» undisputed that at the time the action was commenced Fahey had 
acquired Simpson's interest as a junior partner. 

The respondents concur with and ha /e no quarrel as to 
that portion of the arbitrators' award which terminates the 
Interests of Fahey and Simpson. However, it is with that 
portion of t;.a award that directs them to pay the petitioner 
Fahey the sun of $170,000 for his and Simpson's partnership 
interests that they disagree. The thrust of the respondents' 
argument is that the arbitrators had no authority under the 
Partnership Agreement to award Fahey any compensation whatso* 
ever for his interest in the partnership; that when they 
awarded him vl70,C00 as compensation for his interest therein, 


^ r 
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they completely ignored Che terras cf the agreement which is 
the source of their power to act and, therefore, that portion 


of the award should be either vacated or raodified. The 
respondents further contend that, in any event, even if Fahey 
is entitled to be paid for his interest in the partnership, 
according to the provisions of the agreement only the Partner 


I 




ship, not Walker McKinney, is obligated to make such payment. 

Obviously, the award of the arbitrators fails to 
recite the reasons for it. However, in that regard, the award 
is not invalid for that reason alone (Matter of Willow Fab¬ 
rics, Ir.c, f Carolina Freight Carriers CornJ , 20 A.D.2d £64, 

affirmed 16 N.Y.2d 929). 

"There is no authority which sanctions an 
inquisition of arbitrators for the purpose 
of determining the processes by which tney 
arrived at an award." 


Mat ter of Shirlev Silk Co., Ir.c. v . 

American u; i.; --iiis , .re . , 

276 App. wiv. o/J, j//. 

Moreover, the court cannot vacate an award except upon the 
very limited grounds specified by the statute (CPLR 7511). 

It has long been the rule which was laid down by the 


Court of Appeals in Matter of Wilkins , 169 N.Y. 494, 496, that 

"Where the merits of a controversy are 
j^g£erred to an arbitrator selected by the 
parties, his determination, either as to 
the law or the facts, is .ir.ai one. cc..c*u- 
sive, and a court will not cp.n an award 
unless perverse misconstruction or positi/c 
miscoriuct upon the part of the arbitrator 
is plainly established, or Caere is some 
provision in tr.o agreement or sue: issicn 
authorizing it. The award or an arbitrator 
cannot be set aside for r;.c error- of 
judgment, cither as to tr.a law or as to 
the facts. If he keeps wiLnin his juris¬ 
diction and is not guilty of iraud, corrup¬ 
tion or other misconduct affectin’Jus award, 
it is unassailable, operates as a final and 
conclusive judgment, and however disappoint¬ 
ing it may be the parties rust aoide by it. 
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However, the respondents urge that this Is not a 
situation where the arbitrators merely committed errors of law 
and fact, but rather exceeded their jurisdiction and authority 
or power. They contend that, In order to arrive at the figure 
of $170,000 which the arbitrators awarded to i-_ney, theycora- 
pletely ignored and disregarded the provisions of Article 12 
of the contract between the parties. If the respondents are 
to prevail on their notion, the court must be satisfied that 
the arbitrators actually did exceed their power (CPU. 7511[b]). 

Fahey contends that the Doard of Arbitrators could 
have based their computation of the value of his partnership 
interest upon a dissolution of the partnership rather than 
under the provisions of Article 12 of the partnership agree¬ 
ment. He further arg< s that the court must presume that even 
if the award was made under Article 12, the arbitrators had a 
valid basis therefor. 

— Having determined, for wliatever reason, that the 
interest of Fahey in the partnership and as administrator of 
the Castle Rest ..ursing Home had terminated, the arbitrators 
then proceeded to award Fahey compensation for his interest in 
the partnership. At that point they were duty bound to imple¬ 
ment the previsions of the contract referable thereto and were 
limited to the provisions of Article 12 of the agreement which 
clearly and specifically delineates the formula for evaluating 
the partnership intcrc'St of a junior partner upon his voluntary 
or involuntary withdrawal. Neither the court nor the arbitra¬ 
tors can ignore the clear provisions of the contract in that 
regard (N atter of Sea:™ v. Thc-.p s on-Stsrrctt Co .. 261 N.Y.37), 
and it must be presumed that, r.o other reason appearing there- 
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for, the termination of Fahey’s in-rest in the partnership 
was effected under the provisions of Article 12 of the agree¬ 
ment. This determination is further evidenced by McKinney's 
letter of June 21, 1969 to Fahey whereby McKinney attempted to 
terminate Fahey's Interest, wherein McKinney cited Article 12 
of the agreement as the basis for the termination. If the 
arbitrators ignored the formula provided in Article 12 for 
evaluating a junior partner's interest and based the award to 
Fahey upon grounds extrinsic to the contract, the award cannot 
stand since it involves a repudiation and re-writing of the 
contract in relation to value and, therefore, in making the 
award of $170,000, the arbitrators exceeded their jurisdiction 
and authority ( latter of Stands v- T h cm.s.-. on-Stirrett . Co., supra , 
Article 12 sets forth three criteria to be considered 
in computing the amount to be paid a junior partner in the 
event that he is required to withdraw from the partnership. 

The basic figure is the partner's interest irTtht!-partnership 
, according to the last certified statement and verification of 
his account, or the last signed quarterly statement, whichever 
shall be later. That basic figure is to be adjusted by all 
increases or decreases in the partner's interest subsequent to 
the date of the statement and also Ij the partner's snare or 
undistributed profits or losses or other debits properly made 
to his account. Cnee the value cf both Fahey's and Simpson's 
partnership interests have been determined, Fahey is entitled 
to the sun of $90,COO in addition thereto and George Simpson 
would be entitled to the sum of $15,000 in addition thereto. 

The court is constrained to vacate the arbitrators' 
award of $170,000 to Thomas Fahey on the ground that it appears 
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that the arbitrators did In fact act In excess of the powers 
and jurisdiction granted to then, under the subject contract. 
As the court held in Matter of Granite Worsted uni, 

25 N.Y.2d 451, at page 456: 

where it is clear from the face of the 
award itself or from an examination of the 
computations made by the arbitrator that the 
arbitrator has included an element of d ir.apes 

to°whfeh‘ 1 | lly . exc! f ulJ = d h y Che contract pursuant 
to which he cotainod his very authority to 

exceeds his powers under the contract 
and the award thus made must be vacated upon 
proper application." ^ 

When it is obvious and indisputable that the arbitra¬ 
tors computed their award in total disregard of the specific 
formula provided in the contract under which they received 
their authority to act, and that their award was based on 
grounds outside the scope of the contract, their award must be 
vacated. Such an award manifests more than those errors of 
law and fact which must be disregarded by the court in which 
this proceeding is brought; rather it evidences an over¬ 
stepping of their jurisdiction by the arbitrators (Matter of 
Stance v- Thcmpson-Starrett Co ., supra). 

It cannot be disputed that Fahey's withdrawal became 
effective ninety days after the letter of dismissal of 
June 21, 1969. The last certified statement cf the account- 
a nts for the partnership is that covering the period ending 
December 31, 1968, and this, according to the terms of 
article 12(C), is the statement from which the basic figures 
rust be computed. That statement shows that Fahey had no 
capital account or partner's interest in the partnership and 
that Simpson's interest was actually a deficit in the amount 
of $1,715.52. Therefore, there can be no positive basic 
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flgure for either Simpson or Fahey. 

The situation with respect to undistributed profits 
is not as clear cut as that regarding the basic figure. 
Nonetheless, based upon the statement and figures as to the 
amount of undistributed profits submitted by the petitioner 
Fahey at the arbitration hearing, at best the most profit to 
which he would be entitled for the year 1969 would be 
$49,016.92. Moreover, in that connection it must be noted 
that that figure was referable to the entire year of 1969, so 
that part of it might be attributable to that portion of the 
year following the termination of Fahey's partnership interest. 
Concededly, Fahey claimed that he also had a capital account 
of $6,020.02 for the period ending December 31, 1969, but this 
figure cannot be considered because the contract specifically 
states that the amount of a partner's capital account shall be j 
determined according to the last certified statement of the 
partnership which, in this instance, was dated December 31,1968 
and was verified by Fahey as being correct. Accordingly, even 
if the arbitrators accepted Fahey's computations as to the 
amount of the undistributed profits, the total of his and 
Simpson's interests combined could not even rem<• 'lv e 
the amount awarded to Fahey. 

Pursuant to the order of this court «.o De 

paid his salary until the arbitration was to 

dote he has received a total of $20,000 from ..tr.ership 

subsequent to his relinquishing his administrat hip of the 
nursing home. Because he has rendered no services to the 
partnership since that time, the $20,000, or whatever lie has 
been paid to date, must be considered as an offset to whatever 
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amount it is eventually determined he is entitled to be paid 
by the partnership for his and Dr. Simpson's interests there; 

The objection of the respondent to that portion cr t 
arbitrators' award which requires that both Walker McKinney 
and the Castle Rest Kursing Home pay Fahey the anount awarded 
to him as compensation is well taken since the contract speci 
fically provides that any amount due a junior partner pursuan 
to Article 12(A) or (3) shall be -aid by the partnership and 
not by any of the remaining members thereof and, therefore, 
any award to be made herein should be modified to reflect tha 

provision of the contract. 

Since it clearly appears that the arbitrators have 

exceeded their powers in making the award to Thomas M. Fahey 
in the amount of $170,000 as compensation for his and 
Dr. Simpson's partnership interest, the award is hereby 
vacated and set aside pursuant to CPLR 7511(b)(iii). Pursuant 
to CPLR 7511(d), the question of the anount of compensation 
> to be awarded to the petitioner Fahey is remitted to new 

arbitrators to be appointed in accordance with Article 75 of 
the Civil Practice Law and Rules for rehearing and determina¬ 
tion. The award of the arbitrators in all other respects is 
confirmed, 

Submit order on notice. 

___ 


Dated: January 6, 1971. 


RICHARD ARCN'SOM 
J.S.C. 




' » • - v “ 

mu) 


- 
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Hancock,Es.tai; wooit,R ywi, Lvtovi; /. Hugt 

Conner aCit'j At LA* 

C»MC MONT I I*/* 

SYRACUSE, NLW YORK I3P02 

TIltPHONi OIL’ *»' 3'^' \ il a ^ ^ 

••Ot * •« 

June 7, 1971 

i. 

moi-rt' 
botau 



Hon. Richard Aronson 
justice of Supreme Court 
Supreme Court Chambers 
Syracuse, Hew York 

Re: Castle Rest nursing Home vs. Fahey 

Dear Justice Aronson: 

Enclosed please find originals of two proposed orders 

nta d“nr ilr Scaccia will require several days to review this 
matt errand that the order will be settled before you upon I.r. 
Scaccia's review thereof. 

The other order is the order directing the County Clerk 
(..-ip ^ certificate of partnership as wc uascusseu in y j 

from the order in the aoovc action. 1^ a-.-, j . /»..*,, rc , 

S meeting that this would be executed an tnc immediate fu-ure. 

Accordingly, I would request that if no objections to 
the order requiring filing of the ^^^.^^f.^c^and^eturned 

Mi S S2S4S or thi= 

letter arc being forwarded to Mr. Scaccia and Mr. ha\i^ - . 

Very truly yours, 

HANCOCK,Wii’ABROOK,RYAN, SHpVK A HU SI 


DJK:dja 
Knc. s. 


ttald J . K^oplc 
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At a Special Term of the Supreme 
Court of the State of New York 
held In ond for the County of 
Ocv/ego ot the Courthouse In the 
City of Ocvcrro on the 13th day 
" of October, 1970 


PRESENT: HONORABLE RICHARD ARONSON 
Justice of Supreme Court 

STATE OF NEW YORK 

SUPREME COURT . . . COUNTY OF C 


COUNTY OF ONONDAGA 


CASTLE REST NURSING HOME and 
WALKER MC KINNEY, 


THOMAS FAHEY and 
GEORGE SIMPSON, M.D., 


Plaintiffs, 


Defendants 





Order 
Index No. 

69-3154 


Defendant Thomas Fahey having moved for Judgment 
pursuant to Section 7510 of the Civil Practice Lav; end Rules 
confirming the award of the arbitrators dated September 8 , 1970 ‘ 
and plaintiffs Castle Rest Nurslng'Home and Walker McKinney 
haying cross-moved for judgment pursuant to CPLR 7511 vacating, 
setting aside or modifying the award of the arbitrators herein 
to the extent that said award declares that Walker McKinney and 
Castle Rest Nursing Home pay to Thomas Fahey One Hundred Seventy 
Thousand Dollars ($170,000.00) as compensation for the partner¬ 
ship Interests of Thomas Fahey and George A. Simpson, M.D. 

the aforesaid provision from the award and confirming 
the award as so corrected and modified, and said motions 
having duly come on to be heard before this Court on the 13 th' 
day of October, 1970, 

NOU on reading and filing the notice of motion doted 
October 1, 1970, for confirmation of the award, the affidavit 
of John F. Lawton, Esq. sworn to the 1st day of October, 1970 
in support of said motion together with the award of the 
arbitrators dated and acknowledged on September 8 , 1970, the 
notice of cross motion of plaintiffs Castle Rest Nursing Home 
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and V'olker McKinney to vacate or modify said arbitration award, 
the affidavit of Donald J. Kemple, esq. sworn to the 9th day of 
October 1970, the articles of partnership dated November 16, 1965 , 
ell of the papers end proceedings before the court and the 
testimony end exhibits before the arbitrators, and the answering 
affidavit of John F. Lawton, Esq. sworn to the 22nd day of 
October, 1970, 

AND after hearing Mackenzie, Smith, Lewis, Mlchell, 

& Hughes, (John F. Lawton, Esq. of counsel) attorneys for ; 

I 

defendant Thomas Fahey In support of the motion of defendant 
Fahey to confirm the award and In opposition to motion of 
plaintiffs to vacate or modify the award and after hearing 
Hancock, Estabrook, Ryan, Shove & Hust, and Goldstein, Gurfeln, 
Shames & Hyde attorneys for Castle Rest Nursing Home and 
Walker McKinney, (Donald J. Kemple, Esq. of counsel). In 
opposition to the motion of defendant Fahey to confirm the 
award and In support of the cross-motion of plaintiffs to vacate 
or modify the award, and due deliberation having been had and 
the court having rendered Its decision In writing dated January 6, 
1971, It Is, 

ORDERED that the motion of defendant Thomas Fahey 
to confirm the award of the arbitrators dated September 8, 1970 
be and the same hereby Is denied, and it Is further, 

ORDERED that the cross-motion of plaintiffs Castle 
Rest Nursing Home and Walker McKinney to vacate, set aside 
or modify the award of the aroltrators herein to the extent 
that said award declares that Walker McKinney and Castle Rest 
Nursing Home pay to Thomas Faney, One Hundred Seventy Thousand 
Dollars ($170,000.00) as compensation for the partnership Interest 
of Thomas Fahey and George A. Simpson, M.D., striking the 


aforesaid provision from the award and confining the award 
as so corrected and modified, be and the come Is granted, and It 
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la further, 

ORDERED that the portion of the award of the 

arbitratorsJated the 3th day of September, 1 97 0 which provld 

WALKER MC KINNEY AND CASTLE REST NIPS ISO HDf'r 
?o Fah aft f r refcrred to as Castle Rest, Sll pay 

Dollars y ($170 S 030°00? n f HUndred Sevent y 
Simpson 1 3 Partnership Intent " 58 ' 100 f ° r hlS 3nd 

be and the sane hereby Is stricken from said award and the 

award vacated to that extent, and It Is further, 

ORDERED that the award of the arbitrators dated 

September 8 , 1970 , a true copy of which Is annexed hereto 

be end hereby Is in all other respects confirmed, and It Is 
further, 

ORDERED that a rehearing and determination of the 
question of the amount of compensation to be awarded to 
defondant Fahey be and the same hereby Is remitted to new 
arbitrators to be appointed in accordance with the provision 

of Article 75 of the Civil Practice Law and Rules, and It Is 
further, 

ORDERED that there be deducted from any award • 
which may be made to Defendant Fahey by arbitrators, all 
amounts paid to defendant Fahey by plaintiffs Castle Rest 
Nursing Home and Walker McKinney subsequent to September 19 th, 
^9. f , 

Dated at Syracuse, New York this ofFbbruarv. 1070 


ay ofFbbruary, 1972. 


RicTiaru /(roison '— 1 

Justice of Supreme Court 
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A 

:r 7 _ :f ii.: y nx 

oU.-iuiiL C.Oiu C.Uh'TY *.F GMiuT'C; 

I 

c* gtlt. Tu.:t :iu..;n:o :: t;r end 

WnikLR .lcKilCloY, I 

•laintiffa, i 

V. 

ill jL S FklleY ar.d UGoi'dio ; 

Jjfi.-U .U i ii.O.f 

i 

Defendants. 


ILLT.SE T'-Xi- N-TiCE, that the a Leva rained defendant Thomas 
: ahty hereby a.;cal3 to the ppcllate division of the Gupreae Court, 
Fourth Judicial Department, from the Crdcr of Che Supreme Court, 
<.r.ondaga County, in the above entitled action, filed and entered in 
the Cdficc of the Clerk cf Che County cf nondaga on the 16th day of 
February, '972,, which ^rdcr stated as follows: 

e.iDhkLD that the /action of defendant Thomas Fahey 
to ccnfira the award of the arbitrators dated September 8, 
1970 be and the some hereby is denied, and it is further, 

<S> 

CiOFTX'D that tho cross-motion of plaintiffs Castle Rest 
Kursing Hone end Walker UcKinncy to vacate, set csido or 
nodify the award of the arbitrators herein to the extent that 
said award declares that Walker kcXimcy and Castle hest 
hursing hone pay to Tlvonas Fahey, inc Hundred Seventy 
Thousand Dollars ($170,003.00) as compensation fes* the 
partner.: hip interests cf 7k tjs Fahey and Cv-rgo Gimpson, 

M.D., striking the aforesaid provision from the awajd and 
confirming the av.ard as so corrected and modified, be ar.d 
the some is granted, ar.d it is further, 

CiXLi\iD that the portion of the award of the 
arbitrators dated tho Cth Jay cf September, 1270 vhich 
provides; 
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• ■•kir r.c r::::n;: :;o c - qi c.r"-v.- 

.tcroinaXt.r referred to .13 Castlo rc*,**^ 

C : 170 000 CE>> U J -'' J "i va<t V liars 

( 1/J, .. jO.Oj) .is compensation for his end ii'root,'- 
i artncrcnip interest • w -‘‘ - 

be and the scr.ic hereby is ctricb.cn fvuz cold award and the 

award vacated to that extent, and it is further, 

OhDLPjJ), that tho award cf the arbitrators dated 

September t, 1370, a true espy c f wluch is annexed hereto be 

arid hereby ia in aU other respects cot if lined, aid it io 

t urthcr, 

y that a rehearing and detemination of tho ques¬ 

tion cf the onount of dispensation to be awarded to defendant 
Fahey oc and tho saao hereby is roraitted to new arbitrators tc 
be appointed in accordar.ce with the provision of rticlc 75 
of the Civil ;racticc Law and Rules, and it is further, 

GSDLXLD that there be deducted from any award which suy 
bo nade to defendant Fahey by arbitrators. all a^unts ,*id 
- to defendant i obey by plaintiffs Castlo host Nursing hone and 
Walhcr fJcKinr.cy subsequent to Septerber 19th, 1903." 
and defendant-op;cllar.t appeals froa each and every port cf the Order, 
insofar as it finds for plaintiff and against defendant. 
b.TLJ: ;iarch _, 13/2 

t/Vo, so l:«jcci t ccrccr 1 . 

ttemeys f or Dofenuont Fahey 
* xficc *m:l . »cUrca* 

300 i leer, building 
Syracuse, Nrv Y:>rk 13002 

7.1 H'r.ccac, lvil * 474-4003 

7. j 0 liLs'f 

/ittomeya l'.r la intiff 
wfficc cna .. .. ciress 
uic ;;.ny Oa_j 
Syracuse, i.^w Yuri. 

GlrTi.R0, l.'-CSY, C-LTLR & a"Y5 
Attorneys for Gcor-jc , . 

G-aapsen, t,.D. 

Office and .. . ..ddress 

Cue V*all Street 

New York, New York 10005 
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STATE OF NEW YORK 
SUPREME COURT 


COUNTY OF ONONDAGA 


CASTLE REST NURSING HOME and 
WALKER MeKINNEY, 


THOMAS FAHEY and 
GEORGE SIMPSON, M.D., 


Plaintiffs, 


Defenda nts 


\ 

3 


: CROSS NOTICE 
OF APPEAL 

Index No. 

: 69 - 315 ^ 


PLEASE TAKE NOTICE that the above named plaintiffs 
Castle Rest Nursing Home and Walker McKinney hereby appeal 
to the Appellate Division of the Supreme Court of the State of 
New York, Fourth Judicial Department from so much of an order 
of Supreme Court, Onondaga County (Honorable Richard Aronson) 
dated February 16, 1972 and entered in the office of the 
Clerk of the County of Onondaga on that date, as orders a 
rehearing and determination of the question of the amount of 
compensation to be awarded to defendant Fahey and remits said 
question to arbitrators to be appointed in accordance with the 
provision of Article 75 of the Civil Practice Law and Rules, 
and from such part only and plaintiffs do not cross-appeal from 
any other portion of said order except as herein specifically 

set forth. 

Dated at Syracuse, New York this 20th day of March, 1972. 

HANCOCK, ESTABROOK, RYAN, SHOVE & HU5T 
Attorneys for Plaintiffs Castle Rest 
Nursing Home and Walker McKinney 
Office k P. 0. Address 
One Mony Plaza 
Syracuse, New York 13202 
Phone 315 471-3 51 

TO: Dante M. Scaccia, Esq. 

Love, Balducc1 k Scaccia 
Attorney; for Defendant Fahey 
Office k P. 0. Address 
Wilson Building 
Syracuse, New York 13202 

Clerk of County Ccurt 
Onondaga County Courthouse 
Syracuse, New York 13^02 
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TSrVJ 7 T 4 B r„° n MU,et '• s,oc ” tt ■ ” Affd 

partner. '°' er,n * U " . <* - 


-AMERICAN ARBITRATION ASSOC IA'l i jv 

COMMKRC IAL ARDITRATI OM 


- .-In the Matter 

of 

Tho Arbitration Dotwoen 
THOMAS FAHEY and 

WALKER McKinney and CASTLE REST NURSING HOME 

and 

GEORGE SIMPSON 




SUPPLEMENTAL MEMORANDUM IN OPPOSITION TO 
RESPONDENTS' MOTION TO DISMISS 


MACKENZIE,SMITH,LEWIS, 
MICHELL & HUGHES 

Attorneys for Plaintiff 
600 O.S.B. Bui Id Inn 
Syracuse, N.Y. 13202 
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5 NY 2d 734 (1957), covering the law on expulsion of a 
partner. 

-SUPPI.KMKNTAL MEMORANDUM IN OPPOSITION TO 
RESPONDENTS' MOTION TO DISMISS_ 



Respondents' motion to dismiss tbo complaint as a 
matter of law enn bo summarized by the followlnc excerpts from 


his memorandum: 

»,,, this arbitration bolls down to this: Slnco 
McKinney has tho right to manage and control tho 
partnership, F..hoy, as the usurpor and challenger 
to those rights, had to be oxpollcd from tho 
partnership. 

"Ho Is no longer a partner and tho arbitrators 
must so hold ns a matter of law ..." 

- Page 11, Respondents 1 Momo 

"Even If there wero no wrongdoings on Fahoy's 
part, tho very existence of this arbitration and 
the presont state of hostility betwo.cn tho partners 
requires that tho discretionary "buyout" provision 
of Article 12 bo recognized." 

- Fngo lU, Respondents' Memo 


Partners cannot , as a matter of law* cither oxpol a 
co-partner or compel him to resign or withdraw, on tho ground 
that It is in tho best interest of tho partnership. >Hllot _ ^ 

Slocum , U AD 2d 528, Aff'd 5 KY 2d 73^ (1957). 

This case clearly holds that partners cannot arbitrarily 
expel one another, regardless of tho language of a partnership 
agreement that gives them the apparent power of decision to do 
so.'Whether or not a partner should be expelled or compelled 
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to withdraw Is n question of fact , not a question of low, 
and must bo docldod by a trial court. 

Thoroforo, since respondent lias ralsod a quostlon of 
law which Is hold In Ml 1 lot v. Si orurn , supra to bo a quostlon 
of fact , the motion to dismiss should bo dcnlod. 

In socking to Justify, ns a matter of low, the romoval 
of a partnor "for tho best Interest of the partnership," 
respondent seeks to create a distinction botwcon the removal 
of a partnor by "expulsion" and removal of a partner by a 
forcod "withdrawal" or "buyout". 

Tho same attompt on this kind of distinction was held 
to be a spurious one In Ml 11 o t v. Slocum , supra . In that case, 
tho partners voted, In accordance with tho partnership agree¬ 
ment, to request a partnor to resign "for tho good of the 
partnership," and ho did resign. Nino days lator, they voted 
not to accept the resignation, and to expo 1 him instead. Tho 
court cloarly held that the first requost for a resignation 
itsolf was cqu1vn1ont to an expulsion. The court said! 

• "We regard the action of tho defendants at the 
mooting of June 7 :h at which time tho plaintiff 
was asked to present his resignation as the 
equivalent of an expulsion." 

Tho court, after weighing tho facts, found the 
expulsion was wrongful, and therefore, constituted a breach 





672 

(Partnership L itigatioii — Group H * 

Exhibit B-15 — Brief on Millet v Slocum. 4 AD 2«1 528, AfTd 
5 NV 2d 734 (1957), covering the law on expulsion of a 
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of tho pnrtnorship n^rocniont* Tbo court consldorod tills kind 
of bronch to bo so wrongful thn t It vofusod to ('rout tho 
partnership tho c^u1tnblc rollof of onforclnc, by inJunctlon f 
--n V n11d restrlctivo covenant that was also contained in tho 
partnership agreement that would have prevented the oxpollod 
partner (a physician) from practicing medicine in the samo 
vicinity after his termination from, tho partnership. Tho 
court said: 

"Vo concludo that the demand at tho meeting of 
Juno 7th for plaintiff's resignation from the partner¬ 
ship and the subsequent expulsion at tho meeting on 
Juno l6th constituted such a broach of tho partnership 

- agreement as not to cntitlo tho dofondants to tho 

equitable rollef of lnjuctlon to enforco the 
restrlctivo covenant." 


Tiio court therefore prohibits expulsion and involuntary 

-withdrawal os a matter ol ^aw, and considers a factual finding 

' of w rongful expuls 1 on to bo a sovorc breach of tho partnership 
contract. 

Respondent readily admits in his Memorandum thac 
Millet v. Slocum , supra , prohibits "expulsion" as a matter of 

low _ and then carefully omits any reference to the court's 

holding that involuntary withdrawal is equivalent to expulsion. 

Instead, respondent simply makes an unsupp orted 
statement that the involuntary "buyout" provision (Article 12) 
of tho Castle Rost partnership agreement is enforceable and 
then refers to a completely irrelevant case, whore tho court 


4 
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did not even con* 1 <1 or tho question of whothor an involuntary 
withdrawal in onforcoable as a mutter of low, rather than 
trlablo as an Issue of fact. Cl 11 v. Mall cry , 27** AD 8**, 

1st Dopt. (19**0). In this case, the expollcd plaintiffs 
were seeking not a trial of tho propriety of the expulsion, 
but a temporary 1n Junct1 on to (l) enjoin expulsion and 
(2) compel dissolution of the firm. The court held there was 
no basis for dissolving tho firm, and no grounds for tho 
equitable relief of a temporary lnjuctlon, and specifically, 
did not pass on nny questions involving tho partnership 
ngroemont. The court salds 

"In deciding that plaintiffs are not entitled to 
a temporary injunction, wo, of course, do not 
• pass upon any of the other lssuos which may arise 

out of tho partnership agreement or tho transactions 
of tho parties thereunder." 

It was not until nine years after Gill v. Mallory , 
supra , that tho specific issuo Involved in this memorandum was 
raised and sottlod In Millet v. Slocum , supra . 

Respondent's additional contention that tho Involuntary 
"buyout" should be enforced on the factual grounds that this 
arbitration Itself is In process, and because there Is hostility 
between tho part, r 1 obviously has no basis In law. This Is 
roally a preposterous argument to put forth since tho partner¬ 
ship agreement Itself calls for compulsory arbitration of all 
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dlsp J Mi and the stated presence of hostility is at most a 
frivolous basis for dismissing a complaint. 

Furthermore, this case is not limited to the narrow 
question of law raised by respondent. It includes all the 
disputes existing between Thomas Fahey and Walker McKinney. 

Vo submit that all the facts In this case will show 
that, os a matter of law and ;equity Walker McKinney*s rights 
are limited to those of any minority partner owning only 
ug.5^ b of the partnership. 

Ve submit that Article 13, oven by IMr own languor, 

1, completely self-limiting, and when taken together with Its 
own origin, and with the complete evolution of all the partner¬ 
ship agreements, and with the transfers of partnership interests, 
__ th0S0 facts individually and all together constitute a 
complete refutation of the position taken by Walker McKinney. 

Vo submit that nil the facts In this case will show 
that the management and control of the partnership has existed 
in the majority partner, Thomas Fahey, In fact and In practice 
for 51 years - until the minority partner,’ Walker McKinney, 
broached the partnership agreement by circumventing the 
compulsory arbitration provision and wrongfully obtaining a 
temporary injunction (later set oside) to which he was not 

entltled. 

(In tills connection, wo would like to call the 
attention of the arbitrators at this time to ArtlcJ _eJO of 
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J ’ ° " Br "'f° n Villi’’ Slocum 4 AD 2d 528. AfTd 

5 NY 2d 734 ll957) - covering the law on expulsion of a 


Gonernl Partnorshl p ,1 C rccmcnt, which provldos for automatic 
expulsion of anx partnor wlio brine* procoodlngs to wind up 
tho partnership.) 

Our position in tills caso dopends not only on tho 
facts we are presenting through our own witnesses, but also 
on tho facts to bo revealed from the cross-examination of all 
of respondent's witnesses. 

for tho foregoing reasons, wo rospectfully submit 
that thoro is no basis in law to Justify tho granting of 
respondent's motion to dismiss the complaint, and it should 
thorofore be denied, 

Hated: February 10, 1970, 

MACKENZIE,SMITH,LEWIS, MTCHELL & IIUillES 
Attorneys for Plaintiff 
600 O.S.Q. Building 
Syracuse, Now York 13202 
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Exhibit B-15 — Brief on Millet v. Slocum. 4 AD 2d 528. AfTd 
5 NY 2d 734 (1957), covering the law on expulsion of a 
partner. 
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5 NY ' TJXZ M “ ,e1 '■ SIOCUm - 4 AD 2d 528 ' Affd 

— Y 2d 34 (1957). covering (he la* „ n expulsion of a 
partner. 
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(Partnership Litigation — ( roup B> * 
hihibit B-16 — Notes on Appeal Strategj. 


The Order 


1. Challenge the Award 


2. Challenge the Order 

3. Request Award be Set Aside and a New Arbitration 
Ordered to Settle All Issues in the Dispute 


i 
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'Partnership I ideation — Ornun B> • 
Hxhibit B-16 — Notes on Appeal Strategy. 


1. Chnllcn^o^hc_a)»^_rrt (contradicts Lawton's move to confirm, 


(1) The award rendered mrtj^fionslve to the demands of cither party. 

{?> aWard 19 3 dissolution imposed by the Arbitrators. 

(3) Neither side asked for dissolution. 

(4) Fahey asked for 

a. Damages for the wrongful injunction. 

b. Clarification of his partnership interest. 

(6) McKinney asked for 

«. Verification of a right to expel Fahey. 

— " Ml, “ “» !»«■« cannot io,poi ro-partnor 

without demonstrating groom), More a „ody »htoh doc,do, 

H U» Partner .held ho ottpoltcd. Thor. „ no arbitrary p..., 
to expel. 

b. If no grounds to expel, verification of a right to buy out Fahey on 
the same grounds (the best interest of the Partnership). 

Note - Again, Millet v. Slocum says a forced buyout provided in 
the agreement is Huivalentto^Jsfon, and the expelling 
partners have the burden of showing justifiable grounds. 

(6) The Arbitrators did not ruie on any of the (specific) demand presented 
v cither party. 

Although thry may no. ho rotpdrod a, a rolo ^ ^ 

■rullny, on demand., ,h cy ...not I gtoro th, demand, ,.... „„ 

makes tac arbitration itself a pointless procedure. 


» 
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tl’aiinvikhip Litigation Group Bi* 

Exhibit B-lb— Notes oh Appeal Strategy. 

* 

Even If they hnd ruled In "favor" of McKinney, Millet v. Slocum 
Implies they do have to give reasons to justify an exp dslon that will 
result In a denial of economic benefits of part ownership In a successful 
partnership business — especially when the success of the business was 
the direct result of the efforts of the expelled partner. 

(7) The specific award handed down by the Arbitrators did not decide (or state) 
that Fahey was either expelled or bought out by McKinney within the 

meaning of the terms of the partnership agreement (upon which both parties 

o 

were relying with their own arguments about Its meaning and the effect of 
existing la%v upon that meaning). The award merely stated that 

a. Fahey wculd cease to be a partner (without giving any date this would 
or had occurred). 

b. McKinney would pay Fahey a sum of $170,000 (without giving any 
basis for arriving at that sum, and without any evidence whatsoever 
being taken regarding the value of the Partnership and Fahey's share 
therein.) 

By being silent on the question of whether Fahey was expelled 
or bought out, and on what grounds, the arbitrators took It upon 
themselves to convert the demands and arguments being waged by the 
partners under the partnership agreement into a case of dissolution , 
which was totally outside the scope of their authority since 

a. Neither party asked for a dissolution. 

b. No evidence was submitted to establish the value of a dissolution 

award. 

The arbitrators did not rule on anv one of the demands put before them 


by the parties. 
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'Partnership Litigation — Group Bi * 
Exhibit B-16 — Notes on Appeal Strategy. 


2. Challenge the Order 

(1) The ordet requested compounds the error of the arbitrators by making 
an assu mp tion about the award (which the court absolutely can not do). 
What the order assumes, and what the arbitrators deliberately, and 
erroneously, refused to say or rule on - is that Fahey was removed 
under the contract, and that grounds existed for this removal. 

(2) We submit the reason the arbitrators acted in this manner is that 

a. They knew from the evidence that there were no grounds that would 
. Justify Fahey's removal, but also 

b. They took It upon themselves to decide that these 2 partners should 
no longer work together, and then they picked a dollar figure out of 

thin air that they thought would placate Fahey to get him out of the 
partnership. 

(3) We insist that the arbitrators had no authority whatsoever, and no legal or 
equitable justification whatsoever, in coming to this kind of conclusion. 
There is absolutely no ground in law or equity, which can force 
the separation of 2 partners just because they might not get 
along together. Economic rights are not based on such 
whimsical emotional grounds. 

(d) We now have the grotesque situation of an arbitration board having swept 
all the specific disputes brought before it under the rug, and coming up with 
•their own una uthorized version of what Justice should be in this case. 
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(Partnership Litigation — Group B) • 
Exhibit B-16 — Notes on Appeal Strategy. 


What makes this grotesque is that the court is now being urged to 
assume the arbitrators meant what they deliberate^ avoided ruling on 
that Fahey was justifiably expelled front the partnership. 

The amount of the award itself clcary shows the arbitrators did not rely 
on Article 12 of the partnership agreement to arrive at their ruling. Consequently, 
the opposite assumption about Mr. Fahey's status is equally valid — that Fahey 
was not removed or expelled legally from the partnership, and consequently was 
separated from the partnership on some unexplained ground by the Arbitrators 
(not by McKinney) , and compensated in accordance with some une xplained criteria 

not related to the partnership agreement. 

In any event, the adjudication of Mr. Fahey'righls (which must be clearly 
determined by arbitration as provided in the partnership agreement) cannot 
conceivably be considered satisfied by an ambiguous award that is clearly open 
to 2 opposite assumptions and conclusions regarding Fahey's status and rights 
as a partner. 


This kind of award cannot be permitted to stand. 



1 


Notes on Appeal Strategy. 


3 ' SSSSl - * *• Arbi ' r> '‘“ «— 


The arbitrators were acting under a court order to settlc.aU issues in 
the dispute. Instead, they settled none of the issues. 

We therefore respectfully request that a new arbitration be ordered with a 

specific admonition to settle a_U Issues raised by the parties, and onjy the issues 
raised by the parties. 

" “ - '» Celdc whether > perteerehlp 

..It be . h.pp, one or ,„bappp one. „ , 0 , ct „ c 

the parties. 

we >l.o request tha, , h „ order ,. r the .r b „„,,o„ 
provisions; 

(1) If Fahey Is expelled, it must be for grounds stated by the arb- ...tors 
(Millet v. Slocum) 

(2) If I alley is to L*e bought out 

a. It must be fo, grounds stated by the arbitrators (Millet v. Slocum) 

b. Evidence must be taken to establish the value of the partnership, 
and Fahey's interest therein. 

c. A clear and separate ruling must be made on the effect of the 

depreciation provision of the partnership agreement on the Interests 
held by McKinney and Kahcy. 

(3) If rahey isjiot expelled or bought out 

a. Evidence must be taken to establish the value of the partnership, 
and Fahey's interest therein. 


- y 




(&6 


(Partnership Litigation — Group B) * 
Exhibit B-16 — Notes on Appeal Strategy. 



b. A clear and separate ruling must be made on the effect of the 
depreciation provision of the partnership agreement on the 
Interests held by McKinney and Fahey. 

c. A clear and separate ruling must be made regarding the respective 
aanagerlal control over the business to be exercised by each party. 


6 


I 





Re U.S. v. ThomasFahey 


(Arbitration Brief* — Group C) * 
index to Group C. 


Group C 


Fahey Final Briefs In Arbitration 


Exh C-l First Final Brief on behalf of Thomas Fahey' 

Exh C-2 Reply Brief on behalf of Thomas Fahey 
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(Arbitration Briefs — Group C) • 

Exhibit C-l — First Final Brief on Behalf of Fahey. 



AUbl ll l MFC- 1 111 Iv. Al/; OF Till 
AM-nilAliDlTK i’lOY ASSOC I 'T10\' 

In tin Mulrr of the Arbitration 
of 

THOMAS M. FAHEY 
-ancl- 

VALKER IJcK 1XXKY 
a ritl 

CASTLE BEST XUBSIRG HOME 
anti 

GEORGE A. SIMPSox 

Cose Nnii.bei-: 1 5 10 0031' 09 


brief on nr.i iM.i- or iiiomas m. fahey 


MACKl-.A'/.TE, SMI'iilj HV/IS, 

MICHELE Hl'C.Tl!::i 

Attorneys* for Thni-ia?* M. Fain) 

6 00 Oiic.nf1;-.j-;a Savinpf Batik Bui 1 <1 i »wt 
Syra -use, Yew A oil. 1 IVO;* 


3 




(Arbitration Bnets — Group CJ* 
Exhibit C-J — First Final Brief on Behalf of Fahey. 


TAIU.K OK CONTEXTS 


Introductory Statement 


Facts 


Issues 
POINT I 


THE POWER OK THE BOARD TO DETERMINE; TIIE 
DISPUTES BETWEEN THE PARTIES . . 


POINT II 


MR. FAHEY WAS WRONGFULLY EXCLUDED FROM THE 
PARTNERSHIP AS PARTNER-ADMINISTRATOR 


POINT III 

FUTURE MANAGEMENT OF THE PARTNERSHIP 


A. Scope of management functions performed 

by I ahoy undor 3 partnership agreements . . . 

B. Evolution of partnership documents 


POINT IV 


FAHEY'S FINANCIAL INTEkEST 


A. The basic factors governing the determination 

of the financial interests of the partners— 
and summary of the basic disputes . 

B. Fahey's allocations under Article 7 for 
1968 and 1969 

(Table 1. Line (3) Income^ before depreciation) 

C. Fahey's allocations undor Article 8 for 

1968 and 1969 .... 


(Table 1. Line ( 4 ) Depreciation allocation) 

D. Fahoy's not income for 1968 and I969 . . 

(Table 1. Line (5) Net income to partnors) 

E. Partnership expense for I969 ........ 

(Table 1. Line (2) Expenses (without 

depreciation) 


56 
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(Arbitration Briefs — Group C) * 
Exhibit C-1 — First Final Brief on Behalf of Fahey. 

« 

ii 


Table of Contents (Cont.) 


F. Fahey’s financial investment in tho 
partnership.. 

POINT V . 

RELIEF REQUESTED 








691 


(Arbitration Brick — Group C) • 
Exhibit C-J — First Final Brief on Behalf of Fahey. 


Stef -j ..rnt 

No reel can ho ga' nod by preparing n detailed 

summary of nil the testimony nivrn in this hearing. Of much 
move hcn. ru to the Board of Arbitrators it is oelicved would 
bo a brief summery followed by n dctnilod outline of the 
relief requested and the reasons why said relief should be 
granted both under tho facts and the law appllcabl . 


Fa c t s 


Despite McKinnoy's deliberate attempt to mislead first 
Jud e e Aronson and now this Board into believing otherwise, the 
testimony was overwhelming and conclusive that the idea of 
converting the old Syracuse General Hospital into a nursing 
home originated with Fahey and that said idea came to fruition 
largely through lahey’s efforts and expertise. McKinney's 
contribution was limited to investing capital. This is not to 
minimize the importance of McKinney's role but to place it in 
proper perspective. .< 

* 

Once the original four partners got together *r . agreod to 

go ahead with the project, they entered into a written mors^ rn- 

dum of understanding (Ex. A) which clearly shows a-, intent 

’*** v .m. 

that it was to ba a 50-50 proposition. Fifty percent \ 50 lt) vas 
to go to McKinney and Simpson for financing . ,d fifty percent 
(50.’) to l 1 alley and Metzger for services. fills general intent 
was carried over in all subsequent agreements (Exs. B, E and F) 
including tho final agreement dated November 16, 1965 (Ex. G). 
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. v - -» s c r."Ovl:'. tliO lUl.T.illf' tlOi.i'’ 

‘Almost rr.clu -v 1y '• 1 ‘■> " cF ‘ ‘ 

developed Into f.oJns pi o f U I<1 • b KA " ; ,b * l 

pi,!... o. ..onsi,notion, the .Mwl.l.C -f f ''°" 

„,. ul »«,, 6 otnffi„ B , vo^lnB «»<• >"<««> 

expanding the to melode . residential ,.10=, littl. or no 

airncum.s «.* Bctv.on KoKmuor on, -hoy. r»,..r 

S ,1 „,c con vino to 3 both for .«.tv..etl.« «"d operation of -ho 
hel , e , all wlthcut consultation or direct control. Ml expeu: . , 

v. r . paid Py coco s.gnod .«t.uv.,y py rohoy. »«"••* ~ 
content to rely on his periodic visits, at which tiu.c ho 

given full free access to tho home «'< “• records. 

„ VOS only often the nursing hon.e hod settled dour. ...to 
. .topic ond profitopic business did pr.bl« develop. A, seen 
OS the Praia started, ToPey on PPhrlf of ‘he Partnership, 

negotiated o 5150.000 loop. TP. P-Pose of «■» .»« - ‘« 
p,„ M . wortlng cop.tol of which there «. . ot thot 

time. Contrary‘to this purpose, McKinney immediately in.i 
upon o i-lthdrawal of $100,000 of soid conies, $$5,000 of which 
we nt to him and reduced his c.-.pitol occoon. to o n-e 
pal.no.« —hoy's objection that said uithdrawal was in vie a- 

lion Of the t.riwr of the leu, ... . iahored. 

, n. r . 11v requested that .>600.00 

Subseijur r.tiy, f0l.in.icy r.pce.edl) . r iu. 

b0 pn,d to Attorney mll.n --'rvey, ostcnslhly for 
per month uc p 

„ . partnership hnt in reality for personal 

service: ycndi>ed U i 

r i n* was only tlu.n u i c• 
services fe. -finney. -"cy refused, it 

• • nve-su.c. upon 1 'nhoy «.nd create npnv i nn‘J 

McKinney Ik Tin to oxc. L pw - sui o. 


Inmu by d.i.mmlinn v: 


I* 11f eii reperts, ro-:*1Cni»»C «* r c,,CcUS * f “ r ' 
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During th ,, ‘ i»v- x I 'i'I s 1 'i.iiwy, I n s■ rngtlno tils mtrcrHy 

hoi d I ngf , viilmui til..- pr i < i ci:i;"TI ! 5 on vhntsocvei vil.li l'shey 
or I) i . S ■ c n , ■'t'll-t.i i: (Mi 1 Jr hUi . ii(y. V", 1 1 i r in K.tri • < o 

outer int o nccrci nege I 1 a t i ow with Me i7j;rr to purchase* fits 
i tit ::ver.t» A11 c <'.»• y V.’illj ; w Kuri ay s cl th tho knowledge and 
consent of McKinney, negotir. Led in rtci ct to purchase Metzger's 
interest Ter n flat sum of $.?5»000» Mjrr: y we unable to come 
up with tho money and consequently, Mrr. . Jane McKinney, Walker 
McKinney’s toother, was substituted an purchaser. Last minute 
ratification by the remaining parties van attempted, but upon 
their refusal to consent (as no consent va« required), i/alkor 
McKinney ordered the salo to proceed without the remaining 
partners’ consent. Mrs. McKinney’s check was made payable to 
the partnership and then endorsed over to Metzger. No monies 
were deposited, however, into the partnership account and no 
record was made in tho partnership books. 

After learning of tho early contract between Attorney 
Murray and Metzger to purchase Motzger's interest, Fahey and 
Dr. Simpson began negotiating for tho direct purchase of 
Dr. Simpson’s interest to protect Fahey’s position in the 
partnership. It was following the completion of said sale that 
McKinney resorted to the drastic remedy of secretly obtaining 
an cv ly]to order (veil’ lut disclosing Hie existence of the 
arbitration clans.! in iso partnership agreement), restraining 
Faln y from acting as adminlati a lor os even exercising his basic 
right* ef inspect im, given to ;• partner pursuant to the Partner 
ship lav (' K t ) . relieving a h a. lug, Judge Aronson vacated 
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pc t;;t j 

TIIK 1‘OVKTl OF 'If; IS liO VilJ TO DkTKIJIJ THK 
Tills HISPOTi-.:' P.’.v Til'-; PAjtTlhS 

Or initial i i-,]>(■. v tiu.ct arc t li o ’• , ;;hts ! pci.r.r:; rind duties 
of this Hoard to determine- the insucs herein. Until such a 
clarif i cation ly 1 -dc concerning this Hoard’s powers and juris¬ 
diction, it is fruitless to speak of issues to bo decided and 
relief requested. 

The partnership agreement (Art. 15 ) specifically provides 

that all disputes arising out of or in any way relating to the 

agreement shall be settled by arbitration in accordance with 

the rules of the American Arbitration Association. By so 

agreeing, the parties are now bound by alttf|hc rules, procedures 

and powers that are inherent to an aibitrJ^Ron proceeding. The 

court in Appli catio n of S pe ctr um Fabric s Corporation , 285 App. 

Div. 710 aff’d 309 NY 709, summed it up as follows: 

"When parties agree to arbitrate, they agree to waive 
the ruler of evidence and the inexorable application 
of substantive rules as veil. This may not always he 
wise, but it is within the powers of the contracting 
parties and it is the import and ossoncc of an arbi¬ 
tration agreement* ft distorts tho purpose of 
arbitration foi courts tc. censor the issues that 
arbitrators may consider before the courts will 
permit an arbitration to proceed... The fact is that 
an agreement to arbitrate, as authorized by statute, 
is a coni>natural method for settling disputes in 
which tno parties create their ov.n forum';, pick their 
own judge-, t ivod ail but limited rights of review 
or appeal. dispense with tho rules of evidence, an d 
leave the is.auos to bo u,. fcrriui nod in accordance with 
il.r vm.-o t r justice and equity tint they may believe 
rep a .-cm in the breast; and minds of their self-chosen 
judges. All tnir they choose for themselves, subject 
onl/ to the statute-, y grounds fc. vacatur of tho award, 
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eucclntly set forii. the duties: nnd powers of an arbitrator and 

tlic y>ov:ev3 of the cotirt to review their awards. 

"The arbitrator Is a judge appointed bj the? parties; 
he is by their consent Inverted with judicial /unctions 
In the particular care; ho is to determine the r *Gbc ns 
between tho parties in respect to the matter subt.il c ted, 
and all questions of fuct or law upon which the rigne 
depends me, under a general submission, doomed to bo 
referred to him for decision. The court possesses no 
general supervisory power over awards, and if arbitra¬ 
tors keep within their jurisdiction their award will 
not bo sot aside because they have e red in judgmenc 
either upon the facts or the law." 

To determine the jurisdiction of the arbitrators, you muse 
In tho first Instance look to ch^ written agreement. IF the 
agreement contains a broad arbitration provision, then the 
arbitrator may decide all issues arising under said contract. 

' See Eyerc vclc C or n, v. Maratta , 9 NY 2d 329 , 336 , wherein the 
Court stated; 

"Where there is a broad provision for arbitration ... 
arbitration mo> bo had as to all issues arising un c- 
thc contract.” 

bee also Coh en v. Cohe n, 17 ATI 2d 279 at 2 ^ s 

"Generally speaking, In the absence of some express 
restriction or reservation in connwet ion wit « " vritten 
submission, the parties thereto aye presuw.cd to hax e 
agreed "ih«l everything; both as to lav »nd face, .-hi eh 
is neeeinary to the ultimate decision, is Included in 
the authority of the arbitrator." (hoe 0 C.J.. 
Arbitration and Award, §■'•«). There being no esyref.wed 
intent to the control y, a mbmiri icn is dee -d lo 
cmbr.ee nil 1' i.es of Fact and law with reference to the 
coni rover?. 1 c: lubmittcd. (hoc K.iter of bagne? 

Fifth Avo• ) f ?ol A|m>» IHv. ‘ * 

Inc. (Local $l>'i ) , A "P. l"v. ^^Ter of 1 cneo 
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■' 1 v• 1 A n ^o-, «.tin- 

, '•. ! 1,1 *' I'ocu: ) : \h a)j id 32n, rj ’>.) 

. 1 , ' h ;,,c nct P"pror :;ly or by plain 

J .■'? 1,1 r , ' 1 :: r -' cl,,,: ‘ J domain, arc to bo 

determined by the o i bi I x n 1 oi’s, " 

Tlioro can K; i.o question but that the contract in tho 
IjOoOii, c« c contains a t ory biood arbitrati on clause, to wit: 


"Any ctilli.i or unntiov 
relating to these Art 
thereof sball bo sett 
\. r x 111 c h e i.iles of tlie 
then in effect. Any 
made pursuant to this 
upon all par 11 e s here 
and judgment thereon 
jurisdiction thereof 


ejsy tir,i si.ng out of or in any way 
Icier or the breach or application 
led b j arbitration in accordance 
A,ncr ii.-ai, .‘.'bitral-ion Association 
arbJ ti n t icu award or da terniina tion 
Section shall bo final and binding 
co and their legal representatives, 
trny be entered in any court having 


This being so, this Beard of Arbitrators possesses full 


authority to decide all issues raised between tho parties and 
is not limited to tho isolated question whether or not Kahey 
was properly expelled from the partnership. 

As seen by the foregoing, not only is the jurisdiction of 
thi s A. bit-ration Board very bread, but so is its authority to 
deeido and determine the issues before it. In some ways, an 
arbitrator is like a judge, i.o. he should possess all tho 


desirable attributes of the judiciary such as impartiality, 
fairness, etc. M atte- of Friedman . ?15 App. Div. 130; Hitter 

£L Al. Jus. Co„ _ v, N« J. T11 s, Co . . 0 MY 39 C,li 05 . In 

all oihev respects, however, an arbitrator possesses powers 
fa greater than those given to a judge. A judge is bound by 
the restrictions ~ 4 mpor.od by law such as evidentiary rulings, 
materieliiy, ’"id even tie- law itself. A„ arbitrator is not so 
reitrictid. r ” ._.lh«b'.!'.» ? 9 AO i»d 351 , 3 * 56 , tho Court 
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" M.ii'OOVt V , <I| l.i I'l tit" • nro Hot fl.-t. y>0;'Cd ill til! <1 1 r f. I • I I 
of their duly 1 -j nl’ » vide tier , c.-.i t!i«» b( f'j of c~:>- 

a nil rl""ru '• {Ov'.'.nl the i. i-n < - • i» i on of .iclinn; 

Nor < . i" i/ i ( i r i e ! if’ «. » r,.v i dc> r. 1 '• n.i rf rnl y such 

C\ itlr-I.C <: . ; ii ' j ii. 'CO fit if pi'Odue* , lllllCSS, of 

convsn, 1 ho ’•rslon ro i . <-■«'dr ' (Matter of Springs 

Cotton Mills, (•’jelci Hoy S-.iVt Co.), ?""> App. DJv. 19 ^, 

209, pl ?<■ 295,291; a:l'o 30J ny 536*09 a«i 8/7) ... 

In a valid Mj’..:,ii snloiij questions r.f la. and fact arc for 
the arbi trr.tor ;; '(.'hen parties agree to arbi trate, they 

ajroc to 1 o.ivc the mips of cv 5 <1 once anti the ineyornb'ia 

application t’f cubsta.ntive rules as well.’ (Milter_of 

Sp ool run Fabrics Corp. (M~. 1 n St, Fashions), 21*5 App, Div. 
710 \ 7 \!r~ 7 sr ’0 309 *: v 709 ; cv cf St.- Mlivlc l (Pyiamid 

Elec, Co.) 6 AD 2 cl 565 , aff'd 6 ~M‘ 2 d 159. 

Tlio ruler of the American Arbitration Association, recog¬ 
nising ibis fact* specifically provide that the strict rules of 
evidence do not apply nor does materiality play a part in 
deciding whether evid^nco should be received or not. Most 
important, however, is the rulo that an arbitrator is not 
bound by any law be it statutory or case law but rather is free 
to fashion the lau to fit the facts before him. So stated the 
Court of Appeals in Matter of Es ci -cyc l e Corp, , 9 NY 2d 3 * 9 ? 33 ,J 

"Whether the issue is one Involving interpretation 
or law or fact or all throe, it Is for the arbitrators 
and, as long as they remain within their jurisdiction 
and do not reach an irrational result, they may fashion 
the law to fit the facts before them." 

The doctrine cf stare decisis has no applicability in an 

arbitration proceeding. The arbitrators deride what the law 

should be in each particular case. They determine what rules 

of law arc app* oprlate under the circumstances. See Gran ite 

Wor sted _Mill s v . Arnif.mi_Ct« 'll 1 -tci. .29 AD 2d 30 3 : 
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('ll Tr ri r> it sfr.rl i,. t .. ,c •'.'Trcom-ii t mcr„- and to 

r -’>-in.ia to ii.'tl.o cl'rcCJSnet!^ ‘ hiCh 

7hir rUl ° ,S ,,0t surpr, *l'>:: *»*«•« it Ip recalled that in 

mnUy —,ito rc r,- ft , I0t lawyers or- person, 

I'r.'i 1 m. r! i„ the law. The whole purpose and intent behind 

arbitration in to avoid tho co,, P 1exit! cr, and intricacies 

on.imy a lr^.il proceeding and to seek a quick, final, 

Just ana fair detcnulnatf.p. Inasmuch „ arbitrator, 

bound by the lav, It necessarily ,,1,0,, that an award „ lu 

not bo reversed by a court merely bcc.uco tho arbitrators 

made a mistake in the law or in fact Gvmu ,r 

in i act. Oi unite V. o r: -ted Mills 

29 AD 2 d 303 ; Matter of QIi mph 23 AD 

2 d 2 k 5 Affd 1 7 NY 2d .'>605 jfatfcor^Shcg eii v. Benson 29 AD 

751. See also l^Qj^f^h^n^^tj ^rripo sT NY 2d , Decided 

February 1570. . 

In ,u„, lt is door that tho Board of Arbitrators aro tho 

" l0 ° f tl ’° r -"‘= — »«? « ‘-or Iodide is applicable 

tb,, creep, for ebo very limited reasons set forth in 

U "' tllC ° C ru,,n '” s a > o not rovlenable. Boin;; non-rovieu- 

ablc, there is no rc„uire,„c„t that the Board exp,ah, its find. 

v. n,.o,t ,. 

Creal,. Kcu York,. KYS yd «,«, „,e court stated at p. 6,8, 
a"'™: 1 ®' y rr'J, , t"l'" t f‘'; i , ,S nnnfroeled by the 

er e, t "ur?s. n ; 0 ijr„‘K,r;r' 

. ' 20 *•> »’■« M Yd 509 ) , and 
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an d i ty not bo vacated hi enur e the arbitrators 

did lu.t j/.w t!.c!v v... Co- t:.o ryard nov set 

fo.lh il.'- to jollify .be award. 

(Jw-Vo- c- < i«- 'Hi-. M ^08 '.91, 1?:., 

NY5 ;.'d t92, Arr«d 7?'■ > »..2d 757, l r i pb/d 772? 

Bitter of 1 ti Cons';. Corp. (Ho, r«;itr. I , 2-* '* 

ll! 5i 156 . 19* NYS 2d 721 jVJ 3, '-ffd !*•' A)) 2d B17, 21b 

yry;j 2 d 59 ). In question of an arbitrator foi tbG 
purpose of dot '-ruVnin- the pvooesnea by vd.icb he 
arrives r.t an r.v;„d finds .0 snuct Ion In lav:. (J* Uo 

of V’clnor Co. I'Ve i-rd Co.), 2 * d .?■'* ' \ ! P 5 o 2 \n 
802, 805, cupra). Supra, 25*. N ^> 2d 6 l 6 , 6 iR, 22 AO 

807, 

See also Arm ell Wide sale Cevp . JVcd^s_, . 21 LY 


2d C21. 

All of this is not to say that the law is to bo ignored. 
On the contrary, the Partnership Law and the very few eases 
previously cited in our earlier memorandum should serve as n 
guide in reaching a decision in this matter. In oithar ease, 
however, i.c. at lav; or in arbitration, the results should be 
the same. The cases hold that these disputes arc equitable 
in naturo and that all the rules of oquity apply. ( Sc0 
previous memos): But because tbi« Is an arbitration proceed¬ 
ing and eases are not controlling, this memorandum will dwell 
on the disputes at issuo and the reasons why Fahey should bo 
granted the relief requested rather than on cases most of 
which really have no direct applicability. 


rO l'KT II 


HI. VA1U.Y VMS VUO CGFULLY EXC.U'OMD FROM THE 
PAFTiVi.KSlITr AS PART/M R-APHl KlbfRATOR 


In answer to V.Mnnry's "mot i in 

submitted a lueiner.Midum In opposition 


to distill-s", 
111 e r c t o . 


Fahey 


In said motion, 
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ic will ho recalied it was contended ralltcr cavalierly by 
rlc 1 i tinny that he, acting a- -onicr partnc r, had the dictatorial 
r1 c ht to dirmtso J 'hoy both as administrator nd as a partner 
and that said right was not subject to review. McKinney's 
contention wan that he alone as "senior partner" was the Judge 
' whether Fahey's conduct adversely ffoctod tho partnership 
and once that determination was mado, Fahey was expollod with 
forfeiture of all his rights, titles and interests in the 
partnership. To but state such a proposition Is to expose 
it absurdity. 

In Fahey's opposing memorandum, it ,;as shown that such 
clearly was not the law. N 0 purpose would fee gained by repeat¬ 
ing the arguments and cases contained in said memorandum but 
rather they aro adopted into this memorandum as if fully set 
forth herein. 

McKinney's next line of attack was to claim dismissal under 
Article 12. Under this provision, it was claimed that McKinney 
possesses the same dictatorial power but that he must give 
ninety (90) days' notice and pay for Fahey's interest. Again, 
as pointed out in our earlier memorandums, such is not tho law 
in lew ^ork State. Begardloss of the wording of the partner¬ 
ship agreement, one partner cannot arbitrarily oxpell another 
or foi-ce his involuntary withdrawal from tho partnership, 
l'hethor a partner should for sufficient reason be expelled or 
compelled to withdraw is a question of fact for determination 
by a court or Board oT Arbitrators. ( Mill et v. Slo cum, ii AD 
2cl '>'?«). 
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• * . , j ij, ; r -v-n,. 1 fl j till 1C*- it 

The cvidnirr (.-ndm c.d ... ■'"? 1 

r„he,i» only ««l off cure wo. IV 1 1.0 «... ro .««oo«r«t in 

...... .V. r.U*. 1 .. in “’ " 

(Hi.4i.oa. that M. 11. uuoy c, .11 not real.! »» rirs S, to 

confiscate r.lioy*. interest under Article 11 
to „„P nprlatc hi. into, ost under Art1.1. U <•* » 

Vhon one considers tho noturo of tho *HoC*»«"* * M ’" 

, .. _ , nvm# .-. e o t*o*<e with the wrongs coi.i.nitvcd 

against Fr.hoy and <hcn coiipa.e^ v o-c 

_ r ■*, M/ifiv* <; acl'ion^ b'iCCiue 

by MuKinncy himself, the purpose o - 

vor/ cloar. KoKinncy attempts to J" 6tir r Ms atti “ !k r ° bcy 
with dlvor.lM.ory. Mr.l.» a.id in.lenlflo.nt ol.org— 

The first Choree concerns Fahey’s alleged rnl ‘ l "° 
written weekly reports. hurlng the entire construction period 
end Initial eperotlcnnl Period, Fahey eternised wide power, nnd 
despite the largo amounts being authorised nnd spent, Fahey did 
not snhn.it written reports, later, after the mortgage was 
Obtained and constrncSi an started, all general and detailed 
infurination about the project was node available to McKinney 
through monthly visits, lotto.,, reports, phone onlls, and 
other meetings. It was only after the nursing home began to 

operate efficiently and produce revenues did McKinney, In ... 

r- > -> ..I n-1 rind later d.- imndcd vr 511 cn 

effort to create isruen, first asUo.l .ma 

_ . , I., fi-jicd to show the necessity f- r 

reports. Tho evidence totally 

these writ tail reports. Mot one instance of mi r-nagement was 
disclosed that would justify tice-cousumlng propsvi itcu of 

weekly reports. 
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interest. It was only af ti v a deal, had been aj.i eed upon in 
writ Inc ( V'v. TIT) was Ur. Simplon advised of It. Ur. Simpson 
was mindful of tint prnasurrs then brine hiought upon Fahey by 
McKinney. McKinney had in fart in February, 19t>9 ashed 
Hr. Simp*.••in to participate in a coup d ’ct.i t to oust Fahoy at 
that time. Dj>®Simpon refund to bo a part of such a scheme. 
This was no longer a partnership that he wanted to he a part 
of. Mindful of his past difficulties in obtaining assurance 
of fair dealing from McKinney and McKinney's strong-arm 
tactics, it was only natural that ho turn to Fahey to negotiate 
a sale. 

From Fahey's position, said purchase was entirely justifi¬ 
able. At no time prior to the agreement to purchase Metzger's 
interest did McKinney or Murray notify either Ur. Simpson or 
Fahey of said intent. Vi’hat could be more import.-int than this-- 
a change in the makeup of tlio partnership itself—novortho less, 
McKinney chose - to act clandestinely. This despite the funda¬ 
mental principal of partnership law that a partner is in a 
fiduciary relationship with his other partners requiring the 
utmost in fair dealing and disclosure. 

From that poin' on, a decided change came over McKinney 
a,.d his attitude towards Fahey. McKinney for the first time 
became demanding and arbitrary in his actions. if Ur, Simp.>on, 
who was known to he interested in selling his interest, were to 
sell out to McKinney, then Fahey as a practical matt or, would 
be almost helpless in his defense against a total MeKinnoy 
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frt'l Jn.;! i T i .cl in purchasing IJ r . Slmp- 
' ' '''"^olf. 'I in* o1,1 cr wh ., t 

C °' ’ ' sr ’" <: '- ff) ’ - tho ( "irl. r, while not strlctjy 

'' hi ’ S «l»ptlrM.!in y to thr. prrsnnf case. 

Wo dial none of Inese e .., Uy Finney 0 r the 

fi * CtS l " ,! " " avn cm, just i fy the ArbUrntlo.i Board 

expelling Fahey from the Partnership or forci„ c him to he bought 
oi't by the partnership. 

ro ''"’" r ' ths <*»>»•* —. .*»,«.« r. h „, th. 

*'"‘ l of ^U„ K y. McKinnoy ™„c Irresponsible end 

improper demands upon Fahey relative to financial matters. At a 

time when the partnership needed working capital to operate effi¬ 
ciently, Fahey obtained a lean of $150,000 For this purpose hut 

the money v.as received, McKinney demanded that $100,000 
of it b< distributed to I),-. Simpson and himself whirl, reduced their 
capital account n negative balance. Kot only was this in direct 
viola lien of lie loan agreement itself, but it pi.cod a severe 
financial drain upon the paituershi p. 

M< K 1 nney fu st requested, later urged, and f inally demanded 
that his Personal attorney, Murray, be paid $f,00.00 per month out 
of par tm, ship funda for p«-,, 0 „nl work unrelated to partnership 
business. (How much closer this is to larceny :ban the temporary 
use of 1 'TV sets). Fahey steadfastly refused to he a part of 
this Mhn„ and did not pay the retainer. 

^ C N ( j C Oil! • ft C V V. J. i till. \ • v 


ijui-’or p1«»/ to dispose of K. liry 
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under tho ^uisr of legal sancLi ly# 7 li<! n^tconicnl 1 r pi o— 

vJ dcd ;i mot hod of s. filing d ! spu l <• *;. Jf McKinney was concerned 
only with a (IfleviiiinaH mi i.ht II r or not ho was entitled to 
writ loti weekly reports or if nil chocks should iic countersigned 
by him, instead of attempting to (jral) the entire partnership, 
he could have obtained a determination of those limited issues 
very speedily under the arbitration clause. Tho failure to do 
so in itself const] lutes n serious broach of the* partnership 
agreement. 

On an ex pa rte application wherein McKinney withhold front 
tho court the existence of the arbitration clause, he obtained 
a temporary order barring Fahey from participating even in his 
most basic rights ns a partner. Under the guise of Ibis rx 
parte order, McKinney quickly proceeded to communicate with all 
persons having dealing with tho nursing home advising them that 
the court had^ordered Fahoy's removal. No regard was given to 
Fahey's reputation or standing in tho community, even though 
Murray as a lawyer know the legal effect of an ex order. 

Even aftpT tho court refused to continuo the temporary order 
and denied McKinney's application for a temporary injunction, 
McKinney nevertheless continued this false character assassina¬ 
tion. Mast cruel of all was the deliberate dissection and 
misrepresentation oT J. Aronson's order denying McKinney's 
motion and publishing only those parts which would lead the 
rredci In believe that Fahey had been found to he guilty or 
grievous i voiigdo I ng, Mid thru por t ing the same for employee and 


1 



707 

(Arbitration Briefs — Group C) • 

Fxhibit C-l — First Final Brief on Behalf of Fahey. 

-19- 

palient con.-un.ipl i r.n ( F.r . V.VI) . Similar in* srcprnsentaI i ons 
i.tic made In liimlf'. , l>us i iiu'. s firms and r 1 1 :t t i ng rigour i ■ s . 

To shew lo i.ij.il liiigLit;' V.-1C limey went to achieve and to 
j «i lify this 1 nlrcovr r, lio hired at pa i trior sh t p expense, a 
private detect i\e to Invostl^ntr and spy upon Fahey. This not 
being enough, ho violated the law t>y ordering a telephone tap 
to be placed upon Fahey's phono (Section 250.0? XY l’enal Law). 
All this proved to no avail. Not one single item of wrongdoing 
was uncovered. 

As previously pointed out, this is an equity action with 
all the rules of equity applicable. Even at law, ,the charges 
themselves are totally insufficient to warrant expulsion or 
compulsory withdrawal of Fahey. When one considers all the 
proof and also weighs the equities, the record compolls a 
finding both in fact' and law that Fahey was wrongfully expellod 
as paitncr-administrator. 




70S 


(Arbitration Briefs — Group C) * 
Exhibit C-l — First Final Brief on Behalf of Fahey. 


- 20 - 



POTNT III 

FUTURE MANAGEMENT OF THE PARTNERSHIP 
Ve havo already shown that no inrtnnr or combination of 
partners, in this or any other partnership, has the powor to force 
the involuntary expulsion or withdrawal of a co-partner; only a 
trial court or arbitration board can order involuntary expulsion 
or withdrawal on the basis of a hoaring of all the factual 
considerations concerning the conduct of -tho particular 
co-partnor. , 

Vo havo also shown that in this case there are no factual 
grounds to justify ordering tho expulsion or involuntary with¬ 
drawal of Fahey, and he should therefore be reinstated with full 
powers as partner-administrator. 

The reinstatement of Fahe'y raises a fundamental question 
which we think should be met head-on--the question of tho 

future management of the business. 

• 

Note ; McKinney did not request, in his own cross¬ 
demand, any declaration regarding clarificiation 
of management power within the partnership, which 
is really the heart of the dispute. Instead, he 
requested only a declaration to have Fahey expelled 
or be forced to withdraw. McKinney's answer to the 
basic controversy about management power between the 
two partners was extremely simple -- eliminate one 
of the partners, and thereby eliminate the manage¬ 
ment controversy. 

Accordingly, Fahey now requests a declaration clarifying 
the management power relationship within the partnership. In 
making this request, we are also submitting to the Arbitration 
Board a specific request for declarations on management. 
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111,1 tnnn;<{;piiir-nI: pour,* arises from 


th f.irt lli.i l nfln- li}, years of continuous m.tnugemoni of tlir 


partnership l.y Fahey, under three pettier ship agreements, 


McKinney now claims that he is the one who has total ma„a C c„,rnt 


power that entitled him to override his partners and run the 


partnership as ho, McKinney, sees fit. 


McKinney bases his contention on his intcrprotat1 on of o- 


portion of Article 13 of the general partnership agreement 


Fahey contends that McKinney does not have now, and never 


did have, such power and that ho, Fahey, has the right, and is 


entitled to continue management of the partnership with the 


same authority that ho has had and oxerclsed for U\ years, 


Fahey bases his contention on! 


1) fhe entire Article 13 , and the entire general partner¬ 


ship agreement 


-2) The pertinent managerial provision of the 3 partnership 


agreements under which Fahey con -ends ho has had 


continuous managerial authority, 


3) Fno provisions of other partnership documents relating 


to management of the partnership. 


M 1 lie full scope of management functions performed by 


Fahey under the 3 partnership agreements 


Fahey also contends that it is a significant fact for 


the arbitrator;; to consider in weighing the facts and argument; 


over managerial power — that Hr ,Ci mioy ■ hns always been no more 


than a ' minority pail nor with a h ? . interest — 11t 


u0 


,;<v 


^ V ■ \ 1 .' * 
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>» 


Fahey b: tied tin large l single Interest of 5 5?" until March 12, 

] 969 whs it bo increased Ills interest and is now the majority 
partner w i ill a .52. 5,- Inter * .t, winch pi’os on l s what wo contend 
is an almost preposterous situation of a minority partner 
attempting to claim nituiage.vi.nl control over a eo-partnor who is 
a majority partner (and who has continuously been the managing 
partner ever since the inception of In partnership). 

For the sake of clarity, we are presenting our facts and 
arguments as follows! 

A. Scope of management functions continuously 

performed by Fahey under the 3 partnership 

f 

W 

agreements. 

B, Evolution of partnership documents relating to 

management of the partnership. 

a. Pre-partnership negotiations — 

(Aug. 196b - Nov. 1964). 

b. Memorandum of understanding (Nov. 23, 1965 ) 

c. Limited partnership agreement -- (Jan. 5, 1965) 

d. Change from limited partnership agreement to 
general partnership agicement — 

(Nov. 16, 1965). 

c. Management stipulations of mortgage commit¬ 
ment letter — (April 0, 1966) — and mortgage 
bond -- (Sept. 22, 1966 1 . 

f. Additional management stipulation in loan 

agreement covering loan of ("1 50,000 ('pi .1, lh;.'.), 
. Special note oil bank c < .im. i lim 11 1 - ruin < ; n i ug 
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(4) I'p inline .:<1 tho pro pert hv builder, A. J . Cu 1„l ,i*t l i., 

io plntf Iri tsi (Fabry) ou tin’ builders payi oil. al a 

salary of 9/. on » 00 per week, starting In December, 

Kolnt This was an investment rink by the builder 
Vx. Jill). I ahoy was on Ills payj nil until 
May 1 9(77 (except: for an intervening per 1 cid from 
April 1066 to Dee* ml.r.-r 19(76 when the p.irtner— 
shiii paid bis salary). The builder paid Fabry 
a total of $T 5 , 130.00 salaries which wore 
ultimately repaid as pail of the construction cost. 

(5) Me induced the architect, J. Anthony Cnppucc i11 i t to 
work with him at a modest hourly rate ($10.00 per 
hour) under a partial risk of delayed payment. 

(6) Ho obtained a commitment from Bill Taylor of Marino 
Midland Mortgage Marketing to sock a $ 900,000 
mortgage ( l ;c , NNXN ). 

Koj_c: This was later dropped to $750,000 after 

the bank booanio awr.ro that McKinnoy had dropped 
tho amount of the morgage contingency in tlio 
puichase offer to tho hospital' (Kx. PJTP). 

( 7 ) Ho engaged a legal firm, Gallagher find Kcrnan, to 
act as legal counsel for the partnership. 

(8) Me had also induced said firm (before ho obtained 

his partners) to act as roal estate brokers for tho 
sale of tin property a« part of the ovora11-arrangement, 
and to do .all the ligal work required for 2 5 r of the 
brokerage cm,.mi ion (on $ 350 , 000 ), and to turn 

over 7 > of the on., ission to whatever par tnorsli i p 
he would eventually form, thereby goner; ( lug a 
capital r on t r i but i on of Iris own. 

A o l _q: 1 11 i .aj.l i 1 ii.< ui wo d uoumon l« d in II 
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!'A)7'-r ,rU,,n of 

niul 11 stopped III, •_ J ’ 

T 1 ” “ l’ o ini ls fur titer discussed under 
wonotary Hisputos". 

He prepared, submitted, and resubmitted to the 
various regulatory agencies — v;hc were responsible 
for reviewing and approving the construction plans, 
operating policies, and business structure of a 
nursing home under city, state, and federal regula¬ 
tions — all the technical data and other information 
required for their examination (both written and oral 
presentations.) 

Kotr: This process extended over a period of 

17 months (Nor. 1964 to Aug. 1966 ): 

4 / 2/65 — Application to NY State Dept. 

Social Welfare. 

6 / 2/65 — Application to City of Syracuse 

Planning Dept. 

7/17/65 — Return of application from NY Stato 

Pcpl. Social Welfare on the ground 
the business entity must bo a general 
partnership, not a limited partner¬ 
ship. 

10/15/65 — Received approval from City cf Syracuse 
Plaimi ng Dopt. 

2/25/66 — Presentation to Regional Hospital 

Review A Planning Council 
-- Supplementary presentation to the 
Coun»; i 1 . 

Additional information to NY State 
Dopt. Social Welfare 

di-c i or c d a pp r ova 1 of business entity 
„ , , P ro "' VY Slate Dept. Social Welfare 

Z/22/6o — Received appio\ al to con Lrnrt from 

NY State Dept, of Health 
-- Amended application to City of Syracuse 
Planning to conform with state approval 
Received approval from City of Syiaeu 


3 / 15/66 
5 / 23/66 
6 / 21/66 


8 / 11/66 
8 / 18/66 
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do) Tlr* pcinnn 11 y ronhif l’i d (after Marine Midland had 
evok'd tic in 1 ' if l of 6 Syracuse ban!:;* to partici- 
Oil to ; n the null tgagr ) a 1 oil.*: r^rlfn; or pvt scntati oil.: 
i nd nr;,oHal Ion:, .ai joint uiocling* with th< bank 
officials :<nd tlu ii legal cminsol to work out tho 
dcta’ls of the mortgage prov i1 ous to the satisfaction 
of all six banks. 

Koto! Tlris proenss extended from k’uv. 196k to 
TTpril 8, 1966, when a detailed mortgage commit- 
mont was Issued foe $750,000 ovci the signature 
of all six banks, contingent upon the required 
approvals of the regulatory agencies. (Ex. BB) 

Six tiion llis later, af ter tho last regulatory 
approval to construct was received, the mortgage 
bond was issued on Sept. 22, I966 (Fx. 126). 

( 11 ) He personally directed every phase of the design 
renovation \ ork dene by the architect and tho builder 
throughout tho entire preset. 

(12) He also personally supervised in every phase of esti¬ 
mating* and monitoring of construction costs. 

N T oi<: Fahey prepared, with the builder and the 

architect, the first detailed estimate of total 
construction cost *•— $ 530 , 000.00 ccuf i rmed by 

Fahey, McKinney, and fulotti by letter on 
2 / 9 / 65 . (Ex. 1 ITT) 

Tlie actual contract was written Tor 
$•'436,000.00 after McKinney demanded an ni tempt 
to make drastic ruts, which wore documented by 
the hu11dt 1 as only " po s' 1 hie saving " * 1 • ted 
in lx, 1 . 1 . 1 .1 da tel Oct. 196 . 3 ) which proved to he 
an inn e.a 1 i 1 1 e 1 1 p< . 

The final cost was $ 577 > TOO . CO which 
repreai lit'd -11 increasi of s': 7,3<>o . 00 over the 
origin'll f.tim te, which was only 9 - eve, tin 
original f ■ L iin'< l< (propav<.d in 1 96 9 ) . 
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a 




he horrw: 

ed ii'nnry (slier l term 

1 0 nn: 


f 1 cm Ms j inr 

Mid land ) 

to overcome 

the short; 


of 

work i ng 

capital of tile partin’ 

r ship. 




Note: 

6/14/68 

$ 40,000 

for 

3 

months 


7/13/67 

10,000 

f or 

3 

months 


10/4/67 

15,000 

f or 

1 

month 


11/29/67 

10,000 

f or 

1 

mon lb 


9/3/68 

20,000 

f or 

1 

month 


10/3/68 

10,000 

for 

1 

month 


11/4/68 

5,000 

f or 

1 

month 


Total 

$110,000 




He negeti 

a ted a largo 

loan for 

$i 50, 

000 (on a 


3—year term) from Marino Midland. 

Net r : The* loan was granted for tlio stated 
purpose of (a) paying old bi Us (about 
$50,000) and (b) having working capital loft 
over. 

The investors withdrew $100,000 cf ibis 
loan ns a return of capital. 

, The. loan was guaranteed by all 4 partners. 
Ho prepared all budgetary estimates for all 
revenues and expenses. 

lie achieved the first month of full occupancy 

after only 10 months of operation (in March 1968 

after opening the first floor in May 196?)* 

Note: Out of a total capacity of 135 heels, the 

occupancy (axciog. daily) for March 1968 was 
l’jl.2, a 1 .to oT 97.2'/'. occupancy. 

This high rate cout Lmtcd (w > th a 50-50 
ratio of private.and Medicaid patients) until 
June 3, 1969. 

From July through Hecemher, 1969 

the occupancy dropped to 91 • I* 10 loss was in 

pr hatn patients. McKinney restored the high 
occupancy in 1970 by opening the duors to 
Medicaid patient , so that the ratio be. .me 
jV|)i* 0 \ I in? 1 f «■ 1 v fin ■ Mi• <1 ) f's\ *1 <1 n 1 *f 1 ?0 pi i Vd I f • 

(ix. nwn) 
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( 28 ) 


( 29 ) 


( 30 ) 


Fahey 
w; is highly 
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Vofirj , by :i( lib v in;, r pid find liril.inrcd occupancy, 
c on f i norl tin; initial operating loss, to th.. year 
19^7 , only 9 men 1 1 b of opej a L i on • 

He- achieved, In the first full, calendar year of 
opera t ion ( I 9 <3 Ft ) , a cash ri ov profit of 994,017.00 
Ox. 000). 


Nulc: lb- cr.jh flow figure must he clearly 

distinguished from the not income figure 
which is arrived at for tax purposes. 

Ho achieved, for the first 5 months of 1969, a profit 

level of $126,000. 

Koto: This amount was reduced to $ 108,926 hy 
the end of 1969 because of (l) the additional 
administrative expenses and (2) the loss in 
private patient revenue, from Juno through 
lie comber. 


IIq always maintained a completely cooperative, 

I 

partncrly, and gracious open-door policy with all 

of his partners. They were free to oome and go ns 

they pleased, and they did. 

Ncrlo! The personal correspondence over the 
years that was introduced into evidence showr 
there was never any business or social abrasive¬ 
ness between the partners, even after the negotia 
tions for transfers of interest began and were 
con* uni"' t cd . 

The records and hooks of the pajtncr- 
ship we 1 e a 1 way's open to all partners. 

He has al;:n, of course, during (Ills 
entire period, always been publicly known to be 
a partner; one of th" principles of the business. 

s 1 an ageine nt of the business as partner-administrator 

•a tree 'fut. It pi odncod : 
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ll) a competin'.., r.iiioo th -runn i ng organi ration? 

(2 ) full occupancy; 

(3) max i mum, li.i gh-1 ovo 1. car c and services to the 
patients; and 

(4) a hif;li profit-level in a very short period of 


t line . 

B. Evolution of l’.irtiu r; h i p D ocument s Be la tin:: t o Z' 

Mnnag emerit of th o Partne rsh ip - 

During the 4’ years that Fahey has managed the partnership, 

he has done so under the oontirmi ng authority' of J partnership 

agreement s. 


y|, /V- 
■ r u* 





Nov McKinney challenges Fahey's right to continue managing 
tho business on the ground that Article 13 gives him the right 
to do so. 

Fahey contends'that McKinney has no such right -- that 
Article 13 by its own self-limiting language is subordinate to 
(1) rules of law governing the relationship between partners 
and (2) other provisions of the agreement. 

Fahey contends that other provisions of tho agreement give 


him a continuing vested right to manage the partnership as a 
partnoi (not as an employee) --- a right which has existed in all 
the partnership agreements, in other partnership documents, and 
with the undcistanding of all partners, since the inception of 
the pro joe I . 

a . P.r >>•?vJ'n'MV hjij>_ n < g.o.l.iji„ti.nn s_ — (Au g._ JjA.L-i: 

Koc'J 1 O f. 1 ; ) 

(1) liefore Fahey even began to sock equity investors, he 
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3 ' 


Wai ' a1rcf,tl > !>»'. fr-.j it.51..- all Hip ii,s nagr r i a 1 function's 
required In srl into motion all the opoiitiilg 
element •• of Hu. ml i r o project — including making 
initial arch it or- turn 1 revisions, estimates of con- 
sti uction Corel , detailed operating' budgets, etc., 
and had already obtained preliminary commi tmentr for 
construction and financing. 

(2) The parties from whom be obtained coumii trnonls condi¬ 
tioned their support on thoir own estimate of his 
technical and management expertise, and also on 
Fahey's assurances to them that ho was developing 
the project in an owner-operator capacity, and 
would, therefore, ensure the preservation of high 
professional and ethical business standards. 

This point about Fahey's personal role as 
managing partner was con:idorod to ho so impor¬ 
tant lo the mol tgage broker (Marine Midland 
Mortgage Marketing), and to the 6 Syracuso hanks 
who participated in the mortgage, that a special 
management provision was inserted into both the 
mortgage commitment loiter of April 8, 1968 and 
in the final mortgage bond of Sept. ?>!, 1966, 

1 equ i 1 i ng prior written approval, of any change 
in management ( these reejui reiuents arc covered 
later in detail). 

(l) V.lien Fahey first discussed the project with McKinney, 
Simpson, and Motjcgor at the Harvard Club mooting in 
Krw York on Xocomber 1 C, 19 6>i, Fahey made it 
pc 1 Trolly clear tint tills was his project and lie 
would ha . e to retain inn nagemont control to make it 
• 1 Success for lii'iij cl f and simultaneously' provide a 


V 
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pood rebui lt be the invest'd 

Since Fa hoy wan blio only one who knew anything 
about bh. nursing home business, this was accepted by 
everyone as a simple matter of business common sense. 

Tlte essence of the offer made by Fahey was that 
(l) Fahey was yn ovirting developmental and menagerial 
skill; (2) bho investors would provide equity 
money; and (3) they would split the profits 50 - 50 . 

b. Memoran dum of un dersta ndi ng — (N T ov. 23, 19^'t) 

(4) This basic arrangement was documented a week labor, 

on November 24, 1964, in Syracuse whore the 4 men 

mot, formed a partnership, and drew up and signed a 

partnership agrormont which they titled "Memorandum 

of Understanding." (F,x. A). 

The term "managmcnt" per so was not used in this 

agreement. Instead, tho agreement covered voting 

control percentages (Item 6): 

Fahey 45.0% McKinney 42.5% 

Metzger 5.0% Simpson ? • 5% 

50 . 0 % 50 . 0 % 

Under this arrangement, Fahey had the largest 
voting bloc and McKinney could not control policy 
unless ho had the votes of both minority partners 
to override Fahey. 

However, the agreement also provided the investor 
with a temporary veto power to eontrol expense during' 
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fi,l 


Uio j nii'i ii! i oil ,>.,i od -- "fn.in the c onrcpll on of tho 
pro joe! until one yonr of tor closi ng of do piirohr,<• 
of the property" -- the investors would have a GO'f. 
voting control of the project {$ljL to McKinney and 
9% to S1 nips on ) . 

After the agreement was signori, Fahey immediately 
proceeded with development worlr, with special atten¬ 
tion to arrangements for purchasing tho hospital 
property. 

McKinney returned to New York and consulted his 
attorney. Bill Murray, who prepared drafts of a 
limited partnership agreemont, concerning which he 
corresponded with tho Syracuse firm of Gallagher and 

Kornan, who wore acting as attorneys for the partner- 

1 

ship. 

c • Mmi tod pa rtnershi p agrc eim n t -- (_Jnn „ !j . 196 ') 

(5) On January 4, 19 <j 5> the 4 partners met again in 
Syracuse to meet with the hospital property owners 
and on the same day they signed a new partnership 
agreement establishing a limited partnership (Fx. K). 

(6) lliis agreement contained a specific provision on 
management -- Article l'j Managem nL of the l'artnorship - - 
wh i eh provld c<1 that questions of management policy 
would he determined "by a majority in Interest of 

th.' general partners". 
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Thoro wen only 2 goner;.1 partner:;: Fahey with 
a U .5','. interest, and M.-Kinncy with a .'j2.5?. interest - 
Falicy thereby having I ho majority In interest of the 
general partners. 

Metzger was listed as a limited partner but his 
legal status, according to the attorneys, would bo 
that of a general partner because bis capital contri 
button to the partnership was listed as "None". 
Metzger did not wish to be a general partner. 
Consequently, the attorneys Gallagher (for the 
partnership) and Murray (for McKinney) advised the 
partners to change Metzger's status to a limited 
partner by executing an amendment tc the partnership 
agreement which changed his capital contribution 
from "None" to $ 2 , 000.00 (L>:. F). 

Fahey, who was also listed as a limited partner 
with a capital contribution of "None", wished to 
remain a general partner, so no change was made in 
in his capital contribution. 

Attorney Murray, who drafted the agreement, 
explained to Fahey that the listing of McKinney as 
the only general partner was to satisfy McKinney's 
vanity for a "title", and it had no bearing on the 
legal‘status of the partners. Fahey ful ly accepted 
this explanation since even the original title of 
the agreement itsel f hail i wad "Article? of I’ai tucr* 
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sliip o! l.'ll.i i T-a.-l i 11 n r ■ y" (F\. B) which nttoriify 
Gal login r nb.jci lod to and changed. 

( 7 ) The provisions of Ajtirle 7 —• I’rofits ami bosses — 
show Fahey's basic inis a s a part ner managing the 
business rathov than as an employee managing tho 
busi moss. (Nolo: This entire Arlicle rns carried 
ovov, intact into the general partnership agreement). 

The v vy fact that perngrrph 7*1> covering 
Fahey's salary, is treated under profits and losses, 
and nowhere else, reflects the understanding that 
his role as partner-administrator is a "constitutional" 
relationship with his partners rather than a subse¬ 
quent "contractual" relationship of an employee with 
the partnership. 

Nobody hired Fahey. Ho has no contract of employ¬ 
ment, in the narrow sense, to act as partner-adminis¬ 
trator. His position ns administrator is built into 
the partnership agreement as an inherent adjunct to 
his position as a partner. 

Tf Fahey were to he asked "By what right do you 
occupy the position of administrator and also draw 
a salary of .'•i'0,000 pci year?" Fahey would answer, 

"By right of Iho partnership agreement itself, which 
can be changed only by the partners, and not by any 
one of ihrni." 

Nolo: Tin’ opposite is Into of tin employment 

o I McKinney and Simp on. It was laluj who 
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lii rod both McKinney am! Simpson (lx. II) 
and issued tliejr monthly salary chocks — 
at th" i ate of $12,000 per year For McKinney 
find $2, hOO pel year lor Simpson. 

hvon the amount of Fahey's salary was established 
in Article 7 and therefore it could not even he raised 
or lowered without the agreement of all the partners. 

The actual amount of Fahey's salary is also 
significant because this salary ($20,000) was far 
lower than the partnership would have to pay' to 
attract an experienced professional manager to admin¬ 
ister the development anti operation of a highly 
specialised business that would gross over $1 million 
per year. The present administrator at Castle Rost 
is being paid, for operational administration alone 
(of a fully established operation), a guaranteed 
salary of $32,500. plus many fringe benefits (Lx. GCC.G). 

For Fahey, even this difference of$12,500 per year in 

% 

salary alone already' amounts to a 5 _ y° r>r investment of 
$62,500. in the business. The reason for such a salary 
limitation is self evident Fahey and all the partners 
expected that Fahey would receive the majority of his 
income bon e f i t s from the profits of the p or t nr- j sh i p, 
and Fah'-y was willing to make this investment as a 
partner, not as an employee. 

(S) Fahey's role as managing'pa 1 Lner-adminlstrntor is 

fut tin 1 reinforced by the provisions of paragraph 7.5 
which permits Fa'ey l" retire from his role as 
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?r 


' ’ 11 >1S •' I'- , and emit i mo- I o 

f |)i >) I i Is r rom tlli; iiu - iucss without 
Inn', t> i t I) n^poel ! n man ,;inj; (tic 


adm i; i i s t i ,i t m , 
draw liis share 
liai i ii/'. to <Ii an \ 
bi i s i 11 o s s . 

The min iti ii L lie c on J cl draw without working in the 
business is proportionally linked l„ a 10-year p.riod 
starling in .January 1965 . Thus, if he chose to end 
his manage rial work after 5 years (.January 19 ? 0 ), he 
could then continue to draw from that time on, 50 % of 
his h5% sluiro of profits, or 'fi.yt of the total share 
or profits. Tf he waited the full 10 years, he would 
drai. hi s full htf, share of the profits from then on 
without working as mauaging administrator. 

file choice of continuing to manage or not is 
ontiioly l alloy's. This article gives Fahey the right 
to develop an increasing vested interest that finally 
becomes loally divorced from any obligation to manage 
tho bu sino s s. 

Thoro is no restriction on this vested right to 
manage the business anywhere in the agi cement . What 
this provision says, in essence, is that Fahey can 
manage the business as long as he wants to. 

This provision underscores Fahey’s contention that 
; ' 11 partners did understand and did agree that he 

would 11101 ) ;, the hii'i i ness , 

! 1 : i.!> Hi- in mag. in.' nt pit.visions of the agreement 

v 'ii ( ! iv. 


H v ,»• 


«pp 1 f* m» 1 . 1, for nl l unii-N Murr y to 
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i not i id i’ in the ag riTii.cn t a compulsory arbi t ra U <n 
rtatiso (Article I 3 ) that was broad enough in scnpo 
to (ovi i* any di pit that might .rise amongst the 
partners, including questions <r management polity. 

This clause gives ovor > partner, regardless ° r 
th» si/a- of Ins interest in the business, equal 
status to have any dispute that cannot he resolved 
between the partners be settled on its merits by 
a rbi t ra t i ■ >n . 

Thus, the arbitration clause itself limits the 
ultimate managerial power which may be assigned to 
any one partook by the language of the agreement, 
since by definition, any dispute arising out of the 
agreement is subject to arbitration rather than to tlu 
arbitrary decision by any one or more partners. 

(10) After the limited partnership agreement was signed 

in January, 1963, 1 continued to direct the 

various dovel opnien t phases of the project. 

d. Change from limited par tne rshi p agroon ion t _ty 

general plTj n "i~ h i pa r l eeuion 1. -- (\ov ._1 6, 1 9_<>_5_) 

(11) In July of 196A, the application that had been 
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Cj 

Jo 


(1? ) " ' ' ,s U - l*.*> Ui. rs to lexis,; t|„. n,,,. , 

p.i it. i-l.i ,, 'W.. I only l„ 11, . extent Lli.i t was 

necoss.t fy «„ • ti Ty the New Yoil St.,!,. i 

for a K-neral partnership. TI.,, CMitliUons and intent? 
oT the limited pa. t in-r-l, i ,, would bo preserved. This 
would bo a revision of lorn,, not a chance in substance. 

McKinney himself ...ado this point very clear in a 
letter bo sent to the partnership attorney (Cat lather) 
on October 19. 1963 Ox. I), with a copy to all the 
pa rtnor s . 

(13) On November 13. 1 963 . the partners met in KYw York, 
at attorney Murray's office, and .signed the revised 
agreement establishing a general partnership. 

(14) The revised agreement contained one change in 
substance over which the partners argued before 
signing the agreement, the insertion of a now Article 

B ajlocating all the depreciation to only 2 partners -- 
McKinney ( 85 #) and Simpson ( 13 %). (I n the limited 
partnership agreement, there was no special provi¬ 
sion on depreciation. ] n fact, there was not even 
any Article 8 -- the numbering of the Articles skips 
from Article 7 to Article 9 .) 

McKinney and his attorney Murray finally 
persuaded Palmy and Metzger to accept the new Article 8 
on the ground that they should yield in this matter 
to t lie ties j res (if I he 


investor?, which they did, and 




728 

(Arbitration Briefs — Group C) * 
Fxhibit C-l — First Final Brief on Behalf of Fahey. 

!tl- 
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which I ,iI ii-v insists slum I cl enforced. 

Til'- .i 1 I no. i I i in i'f di p!" rial i <>n ha • "or. 
|7,“7 . in, tin in. - t vital uni i iii;. nr t an I mouitnry 
j ..sic ill Mil f.i •, ul ii <1 1 tliMsl it-nl ly a fl icts 
tin il i ■ l i j Ini t I oil of J ii« oirt* to tin* partners, 
and i s (list n- - d -..para to 1 y . 

( , 3 ) „„!> olio i- .•.•vision, in tlx- limited partnership 

a{jrconi''n t roJ 

(1) Uenamj lie Hi- partnership a C‘ ncral rather than a 

limited pa r t nor sh ip • 

() Changing the titles of the partners from 

"gonern 1 partner" to "senior partner", and rroin 
"limited partners" to "junior partners". 

( 3 ) Substituting "senior partner" for "majority in 
interest of the general partners". 

(16) Attorney Murray explained to Fahey that items (2) and 
( 3 ) uere ‘inserted merely to give McKjnney a "title" 
that Fahey would, of course, continue to he the 
managing partner of the business as he was obviously 

so dos i fjna tod to lx* in A i t i < - J 7 • 

Kahoy accoptrd this explanation .it its face 
value, as did the other partners, and they all signed 
the general partnership agreement, the rest nf uhicti, 
was a repetition of all the provisions of the limited 
partnership agroemeu t, 

(1?) Fahey i of course, continued to operate a- ma..aging 

parin'. as he developed the project -- one important 

pi,as, of which related directly to his '-..parity •'" 


T 












729 


(Arbitration Briefs — Group C) • 
Exhibit C-l — First Final Brief on Behalf ot Fahey. 

-' 12 - 


Vi 
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pa 1 t tie 1 - - seen 1 i ng 
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'go coin.nil- 

men 1 
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1 In titor tgage bend . 



c . 

Ma nag. 

1 in tit s t i p 1 1 a l i oils 0 

f uioi l gagi 

cumini t men L 


1 r. t 1 , ■ 

r -- ("April 8, 1 9M>7 

-- and ll 

1 e inert gage 


bond 

(Kept • V2, 1 9?)6 ) 




(18) During the- lengthy period of meetings and negotla- 

1 j oil s to satisfy t bo inort(;a{;e conditions and require¬ 
ments of tilt 6 Syracuse bants (from November 1964 to 
April 1966), file bankers all became intimately familiar 
with the vaiious aspects of the nursing homo project, 
and especially with the relative importance of 
special managerial expertise required to make the 
project a financial success (as is the case in most 
specialised ventures of this magnitude). 

They j know, of course, that Fah«y *as in fact 

I 

developing and managing the project as a partner, 
and they also knew ho the only' one of tho 4 partners 

who had the required managerial expertise upon which 
the hanks could rely. 

The tanks made it very ejear to th* partners that 
Fahey's capacity as managing partnor-administrator 
was a prime factor in tho granting of the mortgage 
loan (See Kx . 7.7.77). 

It was considered so important that it was made a 
security condition that was written into the ju> r1gagu 
commitment let lor of April 8, 1966 (Kx. 1111): 
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"SbCT'lt MY . • • 

"(f>) ••• snh ''•I 1 "" 1 «*•».-<»»#;• in "W" ■ ° 1 

managoili- nt <>f t ii« - j.M l mils 1 I/O i.pprov < d 

by tin* pnitioip 1 ' nr. I»ank*»." 

and J.iler into the mortgage bond of S.ptomb i 
1966 , issued r. t 1 lie time of 11 n real estate closing 
and the first loan advanced by tfie hanks (l-.x. li? 6 ): 

- pa go 2 - 

"...The whole of the principle sum shall, at 
the option of the mortp.ar.ee, become due and 
payable if, without the written approval of 
the .mortgagee: ... CS> there is any chan E " in 
management of the mil's i n E homo. 

(19) Thus, Fahey's capacity as managing partner-adminis¬ 
trator was contractually linked b> the partnership 
(with the knowledge and signed consent oT all 
partners) to the entire mortgage obligation, 
a violation of vhicli would make the Partnership 
immediately liable to pay the entire mortgage. 


f . ' Add i • i mi a 1 manage ment stipnl a' i <» i n 1 oan 

ag reei.,»- 11 T o < > v e r i ng _ ) oa n of e I JiO , 0 00 

T Agi i 1 3 i _ l ~9oB ) 


(20) Afte r the nursing homo opened in May 196?, fair y 
began another long hulk .egotiation, this time with 
Marine Midland to borrow sufficient fund- for 
adequate working capital, * 150 , 000.00 to he i.puid 
ovei a period of 3 years, in monthly installments 
of * 4 , 563.30 (*54,759.60 per year). 

( 21 ) This required that Fali.y demonstrate to the hank, 
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1 ... .. . ...... ..... .. 

"" .•.. .." » . ..,.„ 

r ‘""' ’ *" i " ru,c >'- ... pr..m t„ carry 

Ulo 1 ufii). 

( ^1 l!> Ap " ’’ ,9 ° J ’ Ki,l " >y c,,nvJ '»‘'" rt the. haul* that II,o 

'>—s was cm a son,,. has,*, and e ,, the bank his 

° V,M PrOr0SSi ‘" K ‘ 1 —— that it would conti,me 
that way. 

(23) Tho hank granted the 1 oa „ bu , 

an, but again required a specifj c 

sti 1„ the loo,, . er .™e„, „„ kll)e f nh „ y ., 

..r...» C o.,K,,l com! j l,.... of thr ^ . 

-page 6- 

" 8 - During the term of tins 

long as any of the i„do!>< , .h,,,, Seated v"* ““ 

horoundPr shall . all!d Pursuant 

without the pr’or r te MP '“ ’ U ’ C 

will not: P hrltt °" consp "t of the Hank, 

.... u,o.. 

IWO T " 0 ... = *"« ..... note „„ slen ..„ 

">' ‘-hey, „* , c ,„ y of t „„ Ioan V1S 

«■(."'•! !>> ..II It prliim, »ccnpti,« oil t |,„ Ul .„„ onrt 


conditions or the Joan agreement. 

*»- « s-l...cot... ... 

" r **•«*«• 1,1(1 1 ' i«UOl ,„ bm „ 
l> " 1 " r -' ‘ forth in Article 7 .U o( 

"" < '"" ral I Jl " '"'-r.ship agreement . ( Kx . QQQQ). 


O 
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_ Sr.i-I- i ,i I i i t • «.ll ! I .III eommi I II' II tS C iHiri'I'll illj 

i-.lll'v'-' . t_ . lilt d_IM .".W.i « »'* •! I t 

tie ul >in i t I It.it lb" li'iihs would Ii"t 1 m vo granted 

11 ,,. .. ri'i'iii i I oi»“ n t let U r, til.* niorlcac' bond, 

or Hu- $] jO ,000 loin if limy bad board McKinnoy 
saying tlun 'hat h, ‘ ,s a, '<i"ing o ,,w , u, *’ t 001,1,1 

tawo oviii t bo management any t.mo bo wanted lu a,,<1 
rolegalo Kalioy to tbo role of -employee following 
bis orders (or oven got rid of him). 

McKinney, in fact, personally assured llie banks 
that tho opposite was t run -- that the banks could 
roly on tho fact that Fahey was indeed the managing 
partner and would control tbo operation of the nursing 
homo. (F.x. 7 . 7 . 7 .'/.) . 

We siibmi t that these are clear contractual 
commitments of the partnership which McKinney cannot 

bo permitted to abrogate. 

McKinney clearly indicated in May of 1%9 that he 
was very much aware of these contractual commitments 
when ho held a secret meeting with th banks and tried 
unsuccessfully (with his attorney Murray) to convince 
thorn that he had the power to expel Fahey, and tried 
li, obtain their written approval of a change in 
management, as ro.|..i red by all the hanking agreements. 

ATtor lie was refused, McKinney considered tilts to 
be so important that ho went even fuilher. Ho wrote n 
letter to the Marine Midland bank (Mr. Pop. land, tin - 
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I'-.M-.il), the opposite „r uhdI. line] really 

. - -*"•« —- ..... .. 

. .> ’""*»»• r "‘> . .. ... 

""" ... . . I..n<. 

this had over h.-.ppe llo d (K*. y.V.'/X) . 

No. ... bo .loniod, MoKi„„„ y ,t m f ur ,|,„ r . 

Wo simply .,-norv.l ll„. p<„il lon or lho bankSi >nJ 
proceeded ,..Ma„, ^ , 

$ ” ,0#0 ..*"' .o... OC tl,o bank « a , eo ,„ c 

to to so. thereby, 1 „ one str „ ko> (]) ^ 

contractual C«.lt.„„ t , .lib U.o bank, □„,! (j) lh „ 

contractu.,, c,„™u.»o„t t„ tbo partnership . c rco,«,„t to 

tub,,,it an dl,p„te, to arbitration (ublcb aa, not 

,bo,<„ to the court then bo obtained tbo temporary 
injuncti6n). 

Thus, just before the injuction, McKinney suddenly 
used Words or power with the banker., bnt his actions 
-ere all those „f a man who knew that Fahey was tbo 
rightful manaper of the partnership. 

h. Sp ecial Notes Article n 

McKinney is now attempting to deprive Fahey of his 
v e s ted ri,:ht to manage the partnership on (ho ground 
that Article 13 gives him the right to do so. 

*«-• submit that the sc 1 f - 1 i m i t i ng initial language 
° f n itself defeats McKinney: 
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" I \ i . p L .i » ii! In i u j o pi o\ j 11 ■ d In law oiul «• s t V 1 

.in Min i i |iini j rli«l in 11> ■ M Arl icli-s • • • " 

'II 1 i - J ||(H , .'is lir limi' .ill '.illy pointed mil, 

m.i Ui s lli.' list of At - 1 i t 11- I 3 - mIi. ■ i (1 i n i l to ( I ) r.ili ,s 

of Jill. .111(1 equity r ' 1 ■ i 11 i 11 i V till* i o lu t i imslii |>s 111 I \1 r> * • 11 

p;i rlnoi-N .iiid ( ) lli" other pi in- i s i ( n s of tin- pailnei- 

S I l i I I Ollll III. 

Tins moans that Article 13 is subordinate to 
Article ?, wliicli wo submit Rives Fahey a continuing 
vested right to manage’ the partmsrship business (sue 
paragraph 'c' above). 

, It also moans that Article 13 is subordinate to 

Article 15 which requires compulsory arbitration of 
-11 disputes between partners, thereby giving el) 
partners an equal voice in all unresolved disputes. 

I 

Tlu.s, we submit that Article 13 is completely 

seIf-limitjng and does only what attorney Murray 

said it was intended to do -- Rive McKinney a "title' . 

Note: Murray's explanation was undoestand - 

ahTy plausible and acceptable by Fahey at 
the time it was made, since it was a repeti¬ 
tion of the explanation Riven when the 
Jim Led partnership ,iri a etiienl Rave McKinney 
the "title" of Re lie I a 1 partner. 

]f, on the otlna hand, McKinney and 
Mm rav planted this a s time-bomb they 
could explode Oil Fahey later (who was lllen 
without benefit of louirel), then equity 
demands that McKinney should not be heard 
at all on this £round aftei In himself 
breached the arbitration clause of the agree- 
hi, nl and deceived the i mill m obtaining 
the teiiipei.u y injunction. 



= 
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k " ^ " S, ' th3 ' virtu, or up ,.„ , n{ , 

./rr. with the . (l>i ,,, <, ,,, lt(li . )>) 


r “ C nrcl»M C Fahey.* c „ n ti „„ , 


ls ,i,f,nn n in/: i , 


W «. l-i I VFIf 

Wch I 111|( % V fnr.*v»n , f , • 

J r * ' * i f nruc It.,.fi Ms 

cl 1,1(1 P«»«s i hi 1 i (y <,f 

OX ‘ ,Cj i,,C “">* ‘"tonl to oso Artie,e ,3 tfl 

t,,k '* ov< ’ 1 ' lb'! business. 

• SUl * ,,ljt tha ‘ McK .. . is aIso 

CO,,lCS “ d ,>y l "' «"t U, othet ()ai , wrs 

-cocnir.ee, and .copied that Fahey was managing U,e 

— ness, and U.at they clearly wanted bin, to do so, 

‘or their own ben, fit- , 

'it, -nd a]so by ll)u fact tha( 

, ’ 1 "' SO,f Want0d and aCce P tcri this annaeontent, 

U P nnd, the Ume the business was highly pr „ n table 
and became a C „od thing to take over. 

w - submi 1 ">a, the basic di r^ru.c*;tha t arose 
as a ^ pou or" conflict between Fahey and McKinney, 

35 P '' ,rtn0rS> haS t(> d - *»«* the financial relations 

* h " Pa, ' l "“ rs ' ; " ,d lu,t "^b any of the opera¬ 
tional matters relat ed t „ 

luniung the bus, ness. I„ 

other words, there wore no si cnirjr - lnt or 

‘L'uucani ot unresolved 

* ri ' ’ < S ( ,,a 1 had to do kith f ,h..\ ' s 

r anev s managerial 

. . . . .. . . "*‘«C , pro/ll .. „„ lv 

"- 1 lil " 0,o P,,,m aflcr „ 

Konera t otl. 

t he~,| jsirj |,u t i'ot/of''denr/ f‘ f‘' di - S ‘uss , on of 

' <U ' >1 ‘ f nation and income. 
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l't does not deprive McKinney of any of the norm.il 
managoinent 01 other rights of a minority partner 
having a '4 2.5% in tores l in the partnership. Wo simply 
intoj-ptct Article 1 3 and the entire agreement as not 
calling for the unwarranted deprivation of the rights 
of Fahey. 

Asa final point on Article 13» we submit that 
the "power" relationship between Fahey and McKinney 
was i \ery clearly understood between themselves. 

McKinney him- i If put it simply by stating that Fahey 
always treated McKinney ns an equal partner. This is 
absolutely accurate. Even though Fahey always had a 
larger interest than McKinney, and was also the managing 
pai tin i , lie did treat McKinney and all the partnois as 
equals, regardless of their pel cent.age of interest. 
Fahey' did n>d consider that Article 13 created a 
"supi ri< i" pat (tier in McKinney' or that Fahey was hi any 
" ubia d i ii. 11 a" to him in Hie pa i t no rsh i p. I’aliey (lid, 


way 
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liro.iMi i , art mi ;l McKinney a proper deference to which 
an invo ( ”f i- entitled, I'UMl aMer Fahey It.id acquired 
t In iiii'ii. illy inli'rrst in the p i r t in rsli j p . 

After Fahey informed McKinney of his acquisition 
and of tli tiav. alignment in the par l liershi p, Fahey matin 
a .special print of making it clear to McKinney that 
business would go on as usual, th.it there would In' no 
change in McKinney's status, and that he, Inlay, had 
made this purchase simply as a matter of so lf-prol oc t i »>». 
McKinney conversed with Fahey about l lie transaction, 
expressing "surprise" at Simp'on, blit did not raise 
any objections on the basis of Article 13 or anything 
else. 

Vi ha t resulted instead, after McKinney left Syracuse 

I 

and lent’to Now York, was a flurry Of registered 
letters, a belated attempt to buy out Simpson, secret 
meetings with attorneys and the banks in Syracuse, 
and finally, the e^ par t c injunction temporarily 
barring Fahey from the premises. 

Wo submit that iT these actions by McKinney are any 
indication at a 11 of what management power means to 
McKinney, le should be denied it on equity grounds 
a I on 1 ' • 

iui I hr i Hint e , iihat is eipially significant regarding 
iiianageiuou t power in this case, are the internal effei (s 
of sn. h power, which are fell not .just by employees 
but primarily by elderly patients whose well-being i- 
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tot.my d<p,i,\n( tip,,, ll,r „tlih,dc» and practices 
of i I , o r \ <‘i Is in cent o 1 cf the m„-sin, : home. he 
fo.l obi i ga 1 ed 1 o point out in this regard, that a 
significant difference has appeared between Fahey’s 
management and McKinney's management. Fahey was able 
to provide manlimim, hlgh-lovel care and services to 
all patients, result! ng in full occupancy at a high 
profit level, with a continuing '50-50 ratio between 
Modi caid and private patients. McKinney’s management 
resulted in a significant drop in occupancy of private 
patients, and a drop in profit, which we submit is 
attributable in great mensuro to his immediate curtail¬ 
ment of services, and fumbling, graspy approach to 
Increasing rates, all of which produced considerable 
dissatisfaction among the patients, resulting in many 
verbal protests and at loast one letter of extremely 
sensitive protest from an attorney who Is the nephew 
of a resident in the residential wing (Ex. FFFF) . 


/ 


V. 
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PO T NT 1V 

K Ain-.V *S !• I N A\I Al. I v IKPI-ST 



Tin- ii.osl i mpor tsint single UircBt to l'rtl; cy * present npil 
fiititrc fin.-:,, inf interest In the pu r 1 n<- r sh i p is Hint Mr Kinney 
1 •- nov: cxpl o< t i h;, an ftf-rounl i i:g "oversight", and is trying t r, 
com’ort this oversiglit into n permanent device for depriving 
Fahey of any net inn onto ns a pnrtiioi for n long time to 00 .. 10 . 

This oversight involves a l:ey provision in the partner slii 1 
agreement that diustienlly affects the calculation of net inror.,r 
to nch partner. 

Tli 1 b koy provision is Article 8, which clc.'ily and unavoid¬ 
ably allocates all tho depreciation to McKinney (85^) and 
Simpson ( 15 /^), and none 1o Fahey and Metzger. 

The "oversight" occurred in the preparation of the 1.9^8 
partnership financial statement and U.8. Partnership Tax Return, 
by the firm of Ernst ('■ Ernst, who are tho regular accountants 
for tho partnership. 

In calculating tho net income of each partner, the accountant 
did not givo effect to Article 8 at all. 

This lias tho effect of calculating i he not income of each 
partner .is if tin partnership wcio a corporation — when as if 
the colonial-ion is .undo in accordance with partnership rules, 
the application of the depreciation percentages in Article 0 ha - 
an effect that if. drastically different from the calculation for 


a cor pm a l ion. 
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<!id ,U;t If 'in of tliif; ovorsiglit until after 
tlio in-bilr:. t ion proceeding:. began. Accordingly, they worked 
Willi Mr, (alloy in the detailed prop.. rn t i on of Exhibits TITT, 

Ut'll , VU'V and V'VTI-.’ to reflocl the assumption that Article 8 
must bo given effect. 

Vo, lliorr fore, strongly submit that Fahoy's exhibits which 
assume the full operation of Article 8 should bn given effect in 
ordor to avoid the terrible injustico of having an oversight 
deprive Fahey of his legitimate income from the partnership. 

(Hr. Foody of Ernst A Ernst has verified the validity of the 
figures and has stated that based on tho assumption that Articlo 
8 is to bo given effect, tho calculations are correct.) 

In the following material, we will present our facts and 

. . . regarding depreciation and other matters within the 

correct framework for calculating the net income of partners. 

U'e also respectfully suggest to the Arbitration Board that, 
in construing tills agreement, consideration must be given to the 
fact that it was drawn by Mr. Murray, personal attornoy for 
McKinney, and therefore must bo strict construed against 

- . "» ■ 

McKinney. 

A * Tlio I tis ie 1 acj or s Governing thr__T) e l r mil na t i on of the 
UIt' u«j_i :• I Jjvti i • . ( of tlio i\n tilers -- and Summary 
of 1 1 1 o I i - i Hi p n L i > 

Iho financial interests of the partners nro governed by 
2 articles in the general partnership agreement (l) Article 7 
on profits and lueses; and (2) Article 8 on doprociatIon, both 
of whlrh trust ho applied to dote) mi no the not income of each 
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•pat 1 nor. 

Koic: Aj licit B on depreciation did nol appear in 

llro partnership agrer merits until if was oomawlod by 
McKinney at tlic time the limited partnership agree¬ 
ment was revised into a general partnership agreement, 
to satisfy the prohibition of NY Mato against 
limited partnerships for nursing homes (see d. Changes 
from limited partnership agreement to genera 1 p-j i tnc r - 
ship agreement — Nov. 1 6 , 1965" nndor lornt JU, 

Future Management of tire Partnership)* 

Ko will troat Article 12(H) in connection 
with Article 7 to which it is related. 

Since the net income of each partner is arrived at by first 
applying Article 7 and t..en Article 8 , the answer to the 
question — what is the financial interest of Fahey — must bo 

treated in three parts: 

(1) What is Fahey’s percentage interest under Article 7? 

(2) What is Fahey’s percentage allocation of depreciation 
under Article 8? 

( 3 ) What is Fahey’s resulting net income (in dollars), 
after applying his depreciation allocation (Article 8 ) 
to his income distribution (Article 7). 

Table 1 places these three questions within the context of 
the basic accounting framework for calculating net income. Tt 
shows the simple relationship between revenue, expense, income 
beforo depreciation, depreciation, and net income. 

'Ibis table is the basic reference for all discussions about 

the financial into,csts of the parties. 





( 
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,C1 in a Partnership 

r ‘ T Xi:V p m —rsaEtaa.’Ji!»sr.b.n«. 

Ll hr y >:r 3 W*t 


(1) REV I.MTK 
Lc s s 

(?) EXPENSE 

( exc f ufl i ng depreciation)* 


( 3 ) Income before 
depreciation 


Article ? Allocation* 

^2.5% 7.5 % U& ■ & 


(b ) En ,s s 

Uopreciatlon 
Al loca tions 

(5) NET INCOME TO PARTNERS 


e5* r “ cl I 5 | 


* Notos ! 

Under the heading "Partners Duf,!K 4., 

of all the original partners and ™ 1^ ’Z® haV ° llsted U10 names 
Eahcy and Mrs. McKinney under the names V nf- a ^ S ° th ® names of 

las::;:: 1 '* to x,r wr ’ 

.'tioo, r ;;oL o , r .?:"r5;fp U ;"?“*i^i 1% 8 

arc tbos ° , * h «r 

f:~ (1) .. ln 4 t . 
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Uo havo not entered any dollar figures this basic 
table, boron so the n.r. ( impoitnnl ol omenis of (lie table air 1 ho 
pr r coni c all orations dc lived from Article 7 and Article 8. 

Oner tin, percenters arc established, lh< dollar fibres follow. 
(Wo will rcfci - to dollar figures and to the exhibits where 
appropriate). 

Wo havo entered on the reference table only the percentage 
figures which Fahey contends should apply. The Income percentages 
from Article 7 are shown on line (3) of the table (Income before 
depreciation)! the depreciation percentages from Article 8 are 
shown on line (4), (Depredation allocations). 

Fahey contends that these percentages should bo used in 


the calculation of not income for 
Note: 


the years 1968 and 1969' 
ea1 endar 


There is no disputo over the calendar yoai 

and all the losses and 


1967 


because this was a loss year, 
all the depreciation 
Simpson in the same propoi 

required by Article 7 


properly went to McKinney ant 
I'opoi t i on, 85 and 1 as 

and Article 8, rcspoctively. 


There ir also a separate dispute over expenses, 


(lino (2) of 


tbe table), for the calendar year 1969 regarding: 

(1) Certain legal expenses incurred by McKinney and 

paid out by the partnership, which Fahey contends 
are not properly chargeable to the partnership, 
and; 


(2) The ouistanding amounts due for public relations 
expense resulting from the contract with tile 
Jeff orson-Fi anUlin Corporation, which Fahey 

that should ho paid, 


contends is nn ol>l i g;i t i on 
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an<. which McKinney ,„ lS refused to p,y f)| , tho 
ftro.unl th.it f.l.oy „ „„ pfiV ,. r to f;Illrr i|)to 

the Con l 1 u. 1 . 

' 1 " u “• •• e " n .»«■ of <n»,».«, Kit,i ,.,. 5pc ,. t 

° T?j 1 > 1 o 1 i\ s foil cws : 

ill Us ■ v o m i r 

No dispute. 

Fxponso ( e ye In d_i_ng il opi-cc i a Hon) 

Disputo foi 1969 only. 

J-l! /no omo bef ore de p redation ( A r tide 7) 

Dispute over allocation of percentages for 1968 and 1969 . 
Oil Depreciation allocM] ons (Article 8) 

Dispute over allocation of percentages for 1968 and 19C9. 

/AI Not incpMQ to pi iH nrrc 

In dispute for both ] 9 68 and 1969 - since these 
figures result from the preceding ones. 

n. 7 for 1968 anc , 1969 

—i-~zJdIL o J3O»r’0iiiB before d^pFecTnT?o77)-~ 


W ° bil1 discuss, in the following ordor: 

(l) Dow Article 7 operates; 

<V) > ' ahcy,s a 1 1 oca t 1 on of income before depreciation 
for 1968 ; 

(3) Fa h>- y • s allocation of income before depreciation 
for 19f>9; and 

(*) 1 alicy ’ s i nt pi pro tat ion of Articlo 12 (II). 
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.<!>. 

1 i'll’ A r i ir l *■ 

V ft... ■* . ( 




'1 he a 1 i uc ;i 1 i 

0)1 * r \ lio..:.; 

e { i > fete ill pi o' 1 a 1 i 

i dll) ( 11 Av tie! 

is 

j;e\ c: tied hy pa 

i i;.: .ip*. . / . 

V, 7. 3 ,,en’ y.u. 



Those pniajjr 

• ' ph•; pi ovid 

<i f or a 50-50 dpi i t 

(he l''i i 11 

McK 

inn y and Simp 

an on the 

one ride, :•1 a’ P I ey 

and ’* 1 ' ' 1 

the 

olht r side ) , 

in conjunct 

ion with a pi i 0 >■ i i y 

0 f all or. I io; 


to McK 1 mi ay anti Simpson that Is lit;’ l < the 1 1 uc tua i iitij < • 

their capital ncccunt. 

Spoe 1 fi on 1 ly, tho 3 p3rajra\4i t provide fnv both tho flue- 
tua tiup capital account ami tin. 'jO—'jQ split under Ibo f f.. 1 hr 

co ntl i 11 ens t 

(a ) Condi 13 < n "e . 1 . — No cap ! : t] ace>mot 

If, for a particular year at 3 coat lens arc made, 

McKinney and Simpson have had no capital account 
(the capital account was then: 

(l) ParaGraphs 7.2 and 7.3 do not even opera t'- hi can. 

.they come into effect nn 1 y when McKinney and Sinips c 
have had a capital account duiinn that year, so 
the 50-90 allocation is governed hy pai nc>aph 7.'*. 
(?) Paragraph 7.5 allocates the 50-50 split as follows: 
Me h inn V U ? . 5<. Fa hi y 5 5 • 0 ?'. 

Simpson 7 * 5 '- Metzger 5 . 0 ,' 

50 . O'" 50 , 0 '" 

(l.) (hmd i t ion No . V - 5 ‘.a J> i l «t .1_ni e •ii_t 


/' / 

tj 

if 


II , fni the year a 1 1 or at ions are net eh , H'Kinmy and 
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.Simpson have bad a capital account (ovf "-0-" dm in» 

Llio yo. i ), t!ic 11 1 liei o ai * 3 >( 1 Jor>)i 1 oils made : 

(1) l’aiagiaph ?.2 g ivrs Mr Kinney and Simpson a first 
priority allocation equal to a 20>' return on thn 
capital account that existed during that year. 

(?) l’aragi apl» 7.3 then pi ovides an equal amount to 
Fahey and Metzger (thus preserving the 50-50 
split concept). 

( 3 ) Paragraph ?.U then picks up the 50-50 concept 
again, by distributing the remainder: 

McKinney kz.tfj Fahey r U5.O/.. 

Simpson 7.5^' Motzger 5«0^> 


50. o£ 50. o£ 

( c ) fo nd i t i on Vo. 3 — Acc um - i 1 a ted a ll rcnti c n fr or.i 
prior cap i t a 1 nrrmin t 

Undo paragraph 7 . 2 , McKinney and Sjnipson can also 
accumulate the 20 ^. return on their capital account 
from year to year — the return is stated as being 
"cumulative in nature". 'Ibis appears to mean that, 
in any one year, the first allocation of the total 
income before depreciation should ho the total 
accumulated allocation from prior years. 

We will nov apply these allocation rules to the conditions 
that existed in 1968 and 10 l> 9 » to arrive at percentage and 


O 


dollar allocations, 
of Article 12 ( 11 ). 


(After that, wo will present Fahey's version 





(_?_) 


i.as s 


cnpi 1 


$ 119 , 


cumul 
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V.iIh-v's a | 1 nci't i >n of hirrwii' bofcu -> <1 o pr or i ;i (_m ■ t 1 n 68 

Tn 1tit' Li' . f | . •. ' »i« r r 11» | > im mi" hufei c deprccl.it ion 
I I 0 , 'too . M . 

\of r: Tlii figrro i - nut in dispute. Sec the 
combined .S L.. i rut* lit of O t » •nlionr for 1968 in 
Exhibit TT IT (lahcy) mid hxhibit Ul'liU ( Mr K i micy) . 

In I960, tlir fel Irriiij rout! i t i cuts evicted rogajding the 

0 I UCC Ollll It.. 

(;i) The capital iiceuunli of McKinney and Simpson note 
reduced to "0" in April 1968. 

Note: This occurred when they* withdrew $100,000 from 

the proceeds of the loan of $1:10,000 from the Marine 
Midland bonis. Thr Ir capital ncrouiil; were actually 
reduced to a negative balance for tho rest of the 
y ci, i*, mean i ng that they owed money to the pa rt 1101 ship 
(over $7,000 ) during tiiat time, but wo will not take 
this into account, and will simply proceed wi llio 
condition that the capital accounts wore reduced to 
"0". 

(b) McKinney and Simpson had thus far accumulated, from 
year to year, an ullocati cm on their capital account 
(?> (»<> cm the fluctuating capital account from Jan. 1961 
to April i960) that amounted to $106,Ol.:.i>8« 

(1) McKinney $90,109.97 

(2 ) Simpson 11,10?.71 

$ 106,012.68 

Under these conditions, the trial income befort depreciation, 
’390.11, i ** divided as follow : 

The first port ion gees to McKinney and Simpson for their 
.ilive i 11c mu ■ allocations from prior years — $1 06,01 ? . 68 . 


- / 



TliO 1 cilia i 11 i ng h.i 1 a lie i' of the i lie omo , $li,i77, 1 '■ split by 
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U.r 5 pm ! nor s by the )> ' < mi i of paragraph ?.h, |,, oruuo the 

capital accounts of Me! i n.icy n<l Simpson v ore ncv; reduced to " 0 I: , 
Tho ficlti.a doll:.,* end p> .cot.! 4.0 allocations arc os follows: 


l’ai tile 
T r. t :t 1 


1 ) i * I: r i bit l i on to I'artinrs 


31_MolC_1j»tK y S i Tit[ ) ;on Kaliey 


Mo 1: / go r 


Al 1 orali mi • ' > 

of ‘ •; 

itinilil :t l i vo $106,012.68 $yo,509.97 $15,502.71 


51 1 ofa 1 ton 
af balance 
af income 


1* ?. . r S 


7 rc ^ 


- 0 - 


6 r >t 


(Art * 7 13 , 377.83 5 , 685.58 1 , 003.85 6,020.02 


- 0 i» 


2k 

668.80 


To f a 1 

111 oca' i c n 

lf $ 119 , 390.51 $96,195.55 $16,506.05 $6,020.02 


$ 668.89 


'Jhc bottom line would bo the dollar ontry for Table 1, 
lino ( 3 ), Income before depreciation. ( c oe the "Combined 
Statement of Distribution of Doproriation and Income to Partrtors" 
for 1968 in lxhib.il VVVV). 


( 3 ) 1 al ley's al loca ti on of jm'-c.ac bef ore depreciation for 1969 

T11 1909 , tbo total partin . ship income before depreciation 
was $108,926.55. 

N/’J-et 'Ibis' figure is in dispute because of the dispute 
over o\'i>on -s for 1969. V'o ate assuming Kahoy's 1 igttro 
to mate ! be more basic point about the percentage alloca¬ 
tions of income. lor both figures, see the Combined 
f> l a I t 1,it n i of Operation* f 01 1969 in lix. TTTT (Faiiey) and 

I*.. I'll l ( .'■ ; 1. i imey ) . 


O 
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In 1969 , the condition regarding lhr> capital accounts of 
McKinney and Simpson vms simple the capital accounts wore at 
"0" all year. 

Note! Actually, they were both indebted to the 
partner'll ip because of their excessive withdrawals 
until McKinney paid back what he owed ($ 7 , 117 * 93 ) 
during 19 ^ 9 . 


Under this condition of no capital account, paragraphs 7.2 
and 7.3 do not operate, and the total income before depreciation, 
$ 108 , 926 . 45 , is split by the 4 partners by tho percentages of 


paragraph 7 . 4 . 


Partnership 
Total MeKinn03 


Distribution to Partners 
Simpson Fahey 

(Fahey) 


Metzger 

TjTmckT 


Alloca t ion 

of income 42 . 5 ^ 7.5 % 45 . 0 % 3% 

7.4%) * $108,926.45 $46,303-77 $8,159.49 $49,016.92 $ 5 , 446.43 

This line would bo tho dollar entry for Table 1 , lino ( 3 ), 
Income before depreciation. (See tho "Combined Statement of 
Distribution of Depreciation and Income to Partners" for 19^9 
in Exhibit VVVV). 



We have gathered from the testimony that McKinney has a 
theory not clearly specified that Article 12 (H) somehow operates 
as an "instant wipo-out" mechanism that deprives Fahey of all 


his Interest in the partnership. 

Wo have not yot seen, in writing, what the prociso theory 
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' ’ ,lou 11 specifically operates in conjunction with Articlo 7 
to which Article 12(h) is directly related. 

Accordingly, wo aro presenting tho followin C as Fahey's 
intoiprotat ion of Article 12(H). 

, A J*l , nV K l 1 thcrc aro sey eral interpretations of 
tticlc 12(11) that can be made and attacked as absurd 
or inconsistent with the rest of the agreement, wo aro 
confining ourselves to an interpretation that does 
make it operative and workable with Article 7. 

Article 7 lParagraphs 7 . 2 , 7 . 3 , and .7.4) is governed by two 
basic conditions: 

( 1 ) It does not operate until there is Income to be 
divided, and 

( 2 ) It is linked to the fluctuating capital accounts 
of McKinney and Simpson. 

Since Articlo 12(H) is linked directly to paragraph 7 . 4 , it 
is governed by the same 2 conditions that govern paragraph 7.4. 

Consequently, tho specific governing conditions for 
Articlo 13(H) are: 

( 1 ) It docs not operate until there is income to bo 
divided, and 

(2) It does not operate unless the combined fluctuating 
capital accounts of McKinney and Simpson maintain an 
average level exceeding $100,000 during the year for 
which income is to be distributed. 

Both of these conditions must bo mot in order for Article 
12 (H) to become operative. 


Under this interpretation, Article 12(H) becomes what it 
was intended to be—an additional return over and above tho 20 % 
already being earned as a first priority distribution, not only 
annually, but cumulatively, on the capital accounts of McKinney 
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and Simplon, b\ virtue nT tho provis'ons of paragraph 7.2. 

Tl,,. rontllti nns for activating Article 12(11) Imvo never occurred, 
and flic likelihood of thorn ornirrinc In the future is small, 
since McKinney and Simpson induced their capital accounts to 
" 0 " in 1968 arid they have remained there ever since. 


C. Fa hey * s A11oc a tions Under_Ar ticle 8 for 19 ^^ a nd 19^9 

TVal'ile l--Liiie~Pr) Depreciation All no a M mi's ) 

We will discuss, in the following order: 

(1) How Article 8 operates 

(2) Fahey's allocations of depreciation for 1968 . and 19^9 
(1) Ho w A rticle 8 operates 

Article 8 clearly and unavoidably allocates all tho deprecia¬ 
tion to McKinney ( 85 %) and to Simpson (l5^)i a nd none to Fahey 
and Metzger. 

The dollar figures for each partner are arrived at by 
simply multiplying tho total depreciation figure for the year 
by the percentage allocated to each partner. 

What is vitally important about this dollar figure for 
each partner is that this figure represents his own "personal" 
as distinguished from "partnership" expense allocation. (It 
corresponds to his own "personal" portion of income before depre- 
c iat ion) . 

He would enter his depreciation on line (4) of the 


reference Table 1. 
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Ho wo,,1,1 tl„„ ...hfrnct t.,„ d.p, oo Io ti „„ fro. tho 
boforo <lcrocl„ti„„, th, roby »rrl«ln e at a final K'„ t I„ e o,»« 
figure f or hi msol f . 

The Net Income will show a Loss if the amount of tho 
depreciation is larger than the amount of incomo before depre¬ 
ciation. This loss can then be used by the individual partner 
a tax loss shelter for income derived from another source. 

— -t a l 2°y's a l locations of de preciation for 1968 and 19gg 

The total depreciation figures for 1968 and 1969 are not 
in dispute. (See the Combined Statement of Operations in 
Exhibit TTTT (Fahey ) and Exhibit UUUU (McKinney). 

The total depreciation for 1068 is $109,169.16 and the 
total depreciation for 1969 is $100,!i8 5 .2?. W e then apply to 
these amounts the depreciation percentages allocated to each 
partner, giving -us the following dollar figures: 

1968 1969 


McKinney — 85 % 
Simpson — 15$ 
Fahey _o~ 


$ 92 , 793.79 
16 , 375.37 


$ 85 , 412.48 
15 , 072.79 


Metzger -- -0- ' _ 0 _ 

$ 109 , 169.16 $ 100 , 485.27 

These would-be tho dollar entries on lino (4) of Table 1. 
(See the"Combined Statement of Distribution of Depreciation 
and Income to Partners" for 1968 and 1969 in Exhibit VVVV). 
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D. Fahey's Nut Incumo fo r_19f>8 ami 10 69 

(~l a' >1 o 1 j 1 i in f 5 ) , .'•<!. iiiromn to | >'irin ; Ts ) 

Wo have now developer] the ontrics for lines (3) and (4) 
of Table 1, and all that remains is to subtract tho amounts 
on lino (*r) from line (3) to arrive at not income, line ( 5 ). 

Wo will now carry tho process an additional stop further 
and prosent a completed Table 1 for both 19f>8 and 1969 , which 
we will label Table 2 (1 968 ) and Table 3 (1 969 ) . 

In these tables we show the specific allocations for each 
partner. The partnership totals are taken from the Combined 
Statement of Operations in Exhibit TTTT. Tiro Article 7 and 
Article 8 allocations were taken from the Combined Statement 
of Distribution of Depreciation and Income for ‘1968 and for 
1969 in Exhibit VVVV, and they were also developed in the prior 
paragraphs in this brief. 
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% 


Tn b 1 o_ 2 . The H.i s i r Calculation of Not Income 

To 1 nd j vidua l I’artnnrs — 1968 


Par l nor shi p ^ ^ 

Total 


Histribution to Partners 


McKinney Simpson 

-- TheTT 


Fa iioy Moty.g'-r 

TmTs.McK) 


(1) HKVKNUE (a) (b) (c) (d) $1,133,385.6.0 

Loss , \ 

(2) FaVT’SE 10 ' 

(cxc1uding 

doprcciation) 1 , 013 , 995.09 


(3) Income (Article 7 Allocations)^^ 

before 42.5% 7.5 % 45% j>% 

depreciation $ 119,390.51 $96,195.55 $16,50^.05 $ 6 , 020.02 $ 668.89 

Less 

(4) Depreciation (Article 8 Allocations) 

allocations 35% 15 % 

v $ 109 , 169.16 $92,793.79 $137375.37 - 0 - - 0 - 


(5) Net Income 

to 

Pa r t n o r s 


$ 10,221.35 $ 3,401.76 $ 130.68 $ 6 , 020.02 $668.89 


(a) All total figures are from the Combined Statement of Operations 
in Exhibit TTTT. 

(b) "Operating revenues" plus "other income" 

(c) "Total expenses" plus "interest expenses" 

(d) Those percentages wore applied to the balance of income after 
first allocating all the cumulative income to McKinney and 
Simpson (See Ex. VVVV). 




■ 
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Toblo 3. Tin B. io Cal ctilnli on of Not Income 
lo fml Lv Jdun 1 Partners -- 1969 




t'J 

ui 


„ . , . (a) 

Partner mi ip 

To tn 1 


Hi ■- ty j b n ( ion to fort i l ots 
McKinney Si mpso n Fahe y Mot-/;; or 

TValicyT TmFsMcK) 


(1) lti;Vl.\TJE (h) $1,294,259.05 

(2) EXPENSE' C ' 

(excluding 

rlopr ce iat i on ) 1, 1 85, 332.60 


( 3 ) Income 
before 

dopreciatlon 

9 

l.QSS 

(4) Depreciation 
all ocalions 


(Article 7 Allocations) 

42.5% 7.5% il5% . 5%, 

108 , 926.45 $46, 303 .77 $8,159.49 $ 49 , 016.92 $5,456.33 

(Article 8 Allocations) 

85% Ii% 

100,485.27 857^2.48 (15,072.79) -0- -0- 


5 ) Net Income 

Partners $ 8.4M.18 (39,108.71) (6,913-30) 49,016.92 5, L, ’ , 6.33 


(a) All "total" figures are from the Combined Statement of Operations 
in Exhibit TTTT. • 

(b) "Operating revenues" plus "other income 

(c) "Total expenses" plus "interest expense" 
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In 19^'!, fix Articli 7 "i 11 oco t i tins lncludt ? distributions 
(already d i srns sod ) : (l) all flic aocumu 1 a t ocl ?0% return from 

the: capital accounts of McKinney anel Simpson, anel (?) tho balance 
of tho income distributed in accordance with the percentages of 
paragraph 7.b (because the capital accounts ha^ boon roduced 
to "0".) 

The net income to each paitnor is obtained by subtracting 
his depreciation from the Article 7 allocations (income before 
d epreciat j ort) . 

In 1968, the net income for each partner is a "plus" 
value. In 19<x9i McKinney and Simpson both have "minus" values 
(losses), because their depreciation expense is greater than their 
distribution under Article 7* 

Each partner's share of net income for both years is 
summarized and totalled in Table U. 


J 


/ - 
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Te hi <■ 4 . '•unmitm y of Partner's Sha re of 
Net Income for 1968 an'l 1969 


Or i g i tut 1 
Pa t f n o r s 

Fahey 

Simpson 

W.McKinnoy 

Me t r.ger 


Total 


$ 6 , 020.02 
130.68 
3 , 401.76 
668.89 
$ 10,221.39 


$ 49,016.92 
( 6,913.30) 
(39,108.71) 

5,446.33 
$ 8,441.18 


Present 

Partners 

Fahey (includos Simpson) 
W.McKinnoy 

J.McKinnoy (replaces 
Metscger) 


Tot a 1 


$ 6,150.70 $42,103.62 $ 48,254.32 

3,401.76 (39,108.71) (35,706.95) 

668.89 5,446.33 6,115.22 


Total 


$ 10,221.35 $ 8,441.24 $ 18,662.59 
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1 ’ i-llll 1 .':L'l 1 1j l> I• n i>< it: -< for I96 0 

—— — 1 " - without dci,rml, M...t 

T,, ° f0r P-U,crship oxponco for the calendar 

year ^') 6 ’) is in dispute because of the controversy over: 

(1) Lo C a 1 and investigatory expenses Incurred by 

McKinney and paid by Castle Rost - which Fahey 
contends are not properly chargeable to tho 
partnership. 

(?) The outstanding unpaid balance due for public relations 
expense resulting from the contract with the Jefferson- 
Franklin Corporation — which McKinney has refused to 

pay on the ground that Fahey had no power to enter into 
tho contract. 


—- L °Cal an d i nves 11 p-a t orv expenses 

The legal and investigatory expenses were incurred by 

McKinney before ^nd after June 3 , 1 9 6 9> and consist of three 
distinct portions. 

The first portion «.s lneurrod beforo June 3 , 1969 >blle 
McKl nnoy ... l.yln e tho eround.ork, without Fahey, kn o.,od e o, 
to obtain the or £arto erdor. Tho total of th.s portion 1 , 

*9.91k.39, of .blob $7,520.00 for hi, personal attorney, 
►frroy <E„. KKK and YYY ), and tho ha.ano. for a private 
detective »Sency, personal clerical help, and the Injunction bond 
nins for these expenses were presented for payment by 
Pest afte, McKinney entered the premises, and the bills 
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wcrc paid i n 1 9^9 • 

Tho s( coiid and flilrd portions consist of expenses incurred 
after June 3, 1969. 

Tho second portion was for tho services of McKinney's personal 
attorney, Murray, and was billed by bis firm Goldstein, Gurfoin, 
Shames & Hyde 1 , covering the period from June 6 , 1969 to 
December 31, 1969* The amount of the billing was $10,609*77, 
which was not paid in 1969 • 

The third portion was for the services of a Syracuse law 
firm engaged by McKinney to pursue the controversy in. Syracuse, 
Hancock, Ryan, Shove & Hust, covering the period from June 13» 

1969 to November 30 , 1969 . The amount of tho billing was 
$ 9 , 956 * 1*1 which was not paid in 1969* 

The total of the second and third portions is $20,565*91 of 
which McKinney claims $ 9,000 is chargeable to the partnership. 

The total claim of McKinney Is therefore: 

1 

1 st ‘portion $ 9 , 916*39 (charged as paid expense) 

2 nd & 3 rd portions 9 , 000.00 (charged to accounts payable) 

$18,916.39 

Fahey contends that none of these expenses are properly 
chargeable to the partnership. Ho has entered them on his 
exhibits as follows: 

1 st portion $ 9,916.39 (withdrawal from 

capital account) 

2 nd & 3rd portions 9,000.00 (not recognized) 



$18,916.39 
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•commission without oven so much as an explanation to Fahey, 
even though the obligation to enter the money into the partner¬ 
ship had beon documented in the original memorandum of under¬ 
standing on November 23 , 1964. 

There is also the matter of the amount of Fahey's salary 
($20,000) which we have already pointed out roprosents a salary 
investment for Fahey of at least $ 12,500 per year, amounting 
to a 5-yoar investment of $ 62 , 500 . 

There is also a substantial investment reflected in the 
$ 150,000 loan from Marine Midland, which is being paid back 
out of profits and was guaranteed by Fahey to the then extent 
of his interest under paragraph 7 .4 -- 45$ -- which represents 
an out-of-profits investment of $ 67 , 500 , an investment which 
thereby did not have to come from McKinney or anyone else. 

Finally, consider the substantial amount which he has 
Invested to purchase Simpson's interest, $48,750 to protect 
himself, at a time when It ordinarily would have beon anticipated 
that the partners would all be very happy with each other in the 
expectation of sharing in a highly profitable and worthwhile 
enterprise. 

We suggest that those four items add up to a sizeable sum: 

Real F-state Commission 

(7$ of $ 350 , 000 ) .... $ 24,500 

Salary Investment 

($ 12,500 for 5 yrs ) .... 62,500 

Bank loan 

(45$ of $ 150 , 000 ) .... 67,500 

Simpson's interest 

( 7 . 5 $ at $ 6,500 per pt) 



48,750 

$203,250 
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Wo surest that this total is not just bookkccpin C money - 
1? " H Vfry ^ rcnl . t ' st ' ,to commission cl i el ma t er ia 1 i 7 . o. 


>'ahoy di,l civc up cast, salary that otherwise would hnvo boon 
in his pocket. The bank loan does cotno out of actual money 

earned, and the purchase of Simpson's interest will also have 
to come from money earned. 


We are simply saying, as wo did at the outset of this 
brief, that who did what, and who is paying for what, should 
bo put in its proper perspective. 

We respectfully submit that it is equitable to take into 
account in this case, not only the expertise with which Fahey 
created, developed, and managed this business into a financial 
success, but also that he has contributed what the bankers would 
call considerable "blood money" to make the project a continuin G 


succoss, 
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porNT v 

’ RELIEF REQUESTED 

It is respectfully requested that this Board of Arbitrators 
or, derroe and grant the following rclinf: 

(1) Declaration that Thomas Fahey is not expelled from 
tho partnership either under Article 11 or 12 of tho 
partnership agreement and that Walker McKinney's 
efforts either by court action, notice or otherwise 
to achieve such a result, are invalid and void. 

(2) Declaratior bhat Thomas Fahey acted properly within 
his role as partner-administrator in his actions 
prior to June 3, 1969 and that he shall resume his 
role as partner-administrator with tho same management 
powers and duties he exercised during the period prior 
to June3, 1969, and shall perform the same functions 
he performed during the period before June 3, 1969* 

(3) Declaration that Walker McKinney shall have complete 
access to all the books and records of tho partnership 
and shall be afforded all rights generally afforded to 
a partner includ ng but not limited to receipt of 
regular monthly reports of all significant operations 
of the business. 

(4) Declaration that any future distribution of net income 
be made in accordance with tho interest of each of the 
partners as herein decided. 

(5) Declaration that all loans, withdrawals or additions 
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to c.<pit. I l,y jointly ;j:rcc<l upon by ft,hey and McKinney 
nml in tllr ovrnt Slirh "precuiont cannot bo rone hod, the 
dispute shall bo referred to arbitration as provided 
» for ur,(1cr Article 15 of the partnership agreement. 

( 6 ) Declaration that the purchase by Fnhoy of D r . Simpson's 
interest in the partnership was a good and valid 
transfer and that Fahey now possesses all rights, title 
and interest formerly owned by D r . Simpson. 

(7) Declaration that the present interests of the 


partnership be 

as follows: 

• 


(a) 

Mr. Thomas 

Fahey 

— 52.5* 


(b) 

Mr. Walker 

McKinney 

-- 42.5% 


(c) 

Mrs. Jane 

McKinney 

— 5.0% 





100 . % 

• 

Declaration that the partners 

are entitled to 

the 

following amounts as their share of net income to date: 


• 

1968 

1969 

Total 

(a ) 

Fahey 

$ 6,150.70 

$42,103.62 

$48,254.32 

(b) 

McKinney 

3,^01.76 

(39,108.71) 

(35,706.95) 

(c) 

Mrs.McKinney 668.80 

5,446.33 

6,115.22 


Totals 

$10,221.35 

$ 8,44 1 . 2 I 1 

$18,662.59 
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REPLY BUTEF ON BEHALF OF THOMAS M. FAHEY 

The purpose of tills reply memorandum Is not to attack 
line-by-linc each of the many misstatements, Innuendoes, 

Invalid assumptions, and erroneous conclusions contained In 
the lengthy brief submitted on behalf of Walker McKinney. To 
do so would only prolong this already lengthy proceeding. 

Mr. Fahey is willing to stand on the statement of facts 
contained In his original brief and accept the arbitrators* 

I 

recollection and determination as to what the truo facts are. 

A • 

Several legal points and arguments raised by McKinney 
do, however, require commenting upon. McKinney's brief, it 
is noted, fails to cite any controlling court decisions 
directly applicable to the present case but rather cites a 
number of cases each for a broad legal principle. We have no 
quarrel with most of the cases cited. Exception is taken, 
however, to some of.the conclusiors drawn therefrom. McKinney 
argues that the agreement controls -- we agree; but what he 
falls to admit is that there are inconsistencies and ambiguous 
provisions in the agreement Itself which require interpretation 
by this Board. It is not enough as contended by McKinney to 
take one isolated sentence or paragraph and ignore the rest of 
the entire agreement. 

McKinney seems to argue that unless tills Board inter¬ 
prets the agreement to conform to McKinnev's contentions, then 
this Board is exceeding its jurisdictional powers and is 
subject to reversal in a court of law. Such clearly is not the 


r\ 



1 aw 
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From the cases previously cited in Fahey's oriclr"*! 
memorandum, it has been clearly shown that it is for the Board 
of Arbitrators to interpret the agreement and resolve any 
ambiguities that may be contained therein. The recent case of 
Matter of Granite Worsted Mills , 25 NY 2d 451 relied upon by 
McKinney upholds this principal and even goes further to state 
that even in the face of an express prohibition, an arbitrator 
may hold contrary to said prohibition if he states his reasons 
for doing so, e^. a finding that the provision is unreasonable. 

The first argument raised in McKinney’s brief that 
requires further comment is that of the applicability of 

Article 12(H). McKinney seUes upoi the wording of Article 12(H) 

\ 

and by isolating the same and applying a literal reading to it, 
McKinney maintains that Fahey forever lost all interest in 
the partnership whei? McKinney put in capital of $225,000.00 
over and above the $100,000.00 recited in Schedule A of the 
Agreement. If‘one were to read no other provision of the 
Agreement than Article 12(n), one would be inclined to accept 
McKinney's claims in this regard. But when the Agreement is read 
as a whole, it is clearly shown that Article 12(H) has no applica 
bllity to the present situation whatsoever. First, by reason 
of said clause's location in the Agreement, it is shown that it 
was never intended to be employed in a circumstance such as is 
now present, unless this Board finds that Fahey was properly 
expelled under Article 12. 



Article 12, by its very title 
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"Purchase of Interest of Junior Partners'* an* <= k 

«i tners , and Subsequent 

wording, 1 , shown to apply „„ ly , ltu , tlons- ^ 

tire Article deals with the method of evaluating a junior' 
Partner's interest in current profits in the event he wishes 

to voluntarily withdraw or is excellorf -r. . 

is expelled. The heading reads 

as foilows: 

to '}) i/"" 1 " Partner wishes 

'the event that ( 2 ) t Z 1 6 P artner ship or in 

is in the best inie^est o? th Part ? er decldcs that i* 
junior partner to withdraw ?! partners hiP for a 
dure shan occur ; (Emphasisll§e 5 r ^- oc ^ 

/ 1 


Absent said withdrawal or expulsion of „ r . Fahey. ArtlcU 

shonid Hare no appliediIty whatsoever ln dete.mlnlng Faheys 
present interest in the partnership. 

Article 12(H) by its very wording limits the amount of 
current profits Fahey is entitled to in computing his buy-out 
interest. Beyond f I. , s.ld Article Has no relevancy. If this 
were not meant to ho so. then It would have been written as a 
separate article or have been placed In Article 7 . 

There is further proof that the parti,, never Intended 
Article »CH, to operate as a wlpe-out of Tahey., Interest. 

A. tide 7 .5 provides for a vesting In Fahey of a U.yt interest 


provides for a 








1 


772 


(Arbitration Briefs — Group C) * 
Exhibit C-2 — Reply Brief on Behalf of Fahey. 

-4- 


C' 


1 . 

for each year he remains as administrator. If one whero to 
accept McKinney’s claim of a 12(H) wipe-out, then there could 
never be any vesting as Fahey never had any lnterost to vest. 

If this were so, then there would be no reason to have Included 
Article 7.5 in the Agreement. Such obviously was never 
Intended because as will bo pointed out later, the parties 
knew at the time the partnership agreement was entered into 
that McKinney would be Investing much more than the $100,000 
set forth in Schedule A. 

The only reasonable Interpretation that can be given to 
Article 12(H) Is that it Is only applicable If it Is decided 
Fahey Is expelled under Articled. Then in such circumstance, 
it Is proper in computing his interest to consider Article 12(H). 

Even if Article 12(H) were intended to affect Article 7.4 
in Instances outside of the scope of Article 12, it could never 
be applied as advocated by McKinney but rather to have any mean¬ 
ing whatsoever, would have to be applied in a "barometric" 


Fn. 1. Fahey has served 5 years as administrator and, there- 
fore, under Article 7.5i has a vested interest of 22.225'^. 
McKinney's attempt to limit this by saying that Fahey acted as 
administrator only 2 years (May, 19^7 - June, 19&9) almost 

comical when one considers all the work performed by Fahey to 
get the nursing home into operation and that he was paid as 
administrator for this entire period. Most of all, however, 
the Agreement itself specifically states that said period 
shall run from 1 /1 /'65 and continue to 12/31/7**. 
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manner depending; upon the amount of the capital account from 
time to time. The following positively exposes the fallacy 
of McKinney's contention that Article 12(H) oporates as a • 
wipe-out of Fahey's interest. 


POINT 


DETAILED ANALYSIS OF THE OPERATION OF THE 72-73 7 4 

FORMULA AND ITS RELATIONSHIP TO ARTICLE 12(H) AND*TO THE 
CAPIT AL CONTRIBUTIONS (DEPOSITS) OF McKINNEY AND SIMPSON 

A. McKINNEY'S CONTENTIONS REGARDING HIS "WIPE-OUT" 
THEORY. 

B. CAPITAL CONTRIBUTIONS (DEPOSITS) ARE ALREADY 

• INCLUDED AS PART OF THE CAPITAL ACCOUNT BALANCES 
IN THE 7.2-7. 3 - 7 .4 INCOME-SHARING FORMULA. 

\ 

C. DETAILED OPERATION OF THE 7.2-7.3-7.4 FORMULA 
IN RELATION TO THE CAPITAL ACCOUNT BALANCES. 


D. 


E. 


IF ARTICLE 12(H) IS TO BE APPLIED TO THE FORMULA 
AT ALL, IT MUST BE APPLIED TO THE "CAPITAL 
ACCOUNT"'BALANCE AND NOT TO "CAPITAL CONTRIBUTIONS' 

THE ROLE OF McKINNEY'S "CONTRIBUTIONS" TlfUS FAR 
HAS'BEEN LIMITED TO ACCUMULATING A 20 % "INTEREST" 
VJT1LN HIS CAPITAL ACCOUNT, AND HAS HAD NO EFFECT 
ON THE INCOME-SHARING FORMULA. 
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a. McKInnky'S contentions regarding ms "U'ipe-out" theory 

McKinney's argument that Fahey no longer has any 
interest whatsoever in the partnership is a mathematical and 
logical absurdity — a kind of semantic slight-of-hand and a 
quick-disappearing act which common sense alone reveals as an 
obvious absurdity in its result, but which must bo examined 
in detail to identify the absurdity or fallacy in the method. 

McKinney's contention that Fahey has been completely 
wiped out of the income-sharing provisions of Article 7 
consists of a two-stage argument: 

(a) Stage 1 — Fahey benefits under Article 7.4 
were wiped out when the combined capital 
contributions of McKinney and Simpson reached 
$ 325»000 — by virtue of the provisions of 
Article 12(H). 

(b) Stage 2 -- Later, Fahey's benefits under 
Article 7•2 and 7*3 were also wiped out when the 
capita1 accounts of McKinney and Simpson were 
reduced to "0". 

The obvious absurdity of this two-stago argument, in 
general terms, is that McKinney claims the Agreement permits 
him to wipe out one portion of Fahey's interest by putting 
money Into the business, and then also permits him to later 
wipe out the other portion of Fahey's interest by taking money 

f 

out of the business. 


Y 
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T " 1 ’ 15 * r * ntas ‘ lc •ont.ntl.n. and .. 5ubmit . of 
that Article 7 permits no such thing. 

B. CAPITAL CONTRIBUTIONS ( DEPOSIT 6 : \ inr 
AS P.RT OF THE CAPITAL 

—- 2 ~ ~ 7. 4 INCOME-SHARING FORMULA _ 

Let us look at Article 7 in relation to McKinney's 
"Stage ^1" argument - that the capital contributions 0 f 
McKinney and Simpson wiped out Fahey's benefits under 7 . 4 . ‘ 

The basic fallacy i n McKinney's argument is that the 
income-sharing formula of Article 7 specifically operates in 
connection with the capital account balances of McKinney and 
Simpson, and not with their capital contributions. 

The distinction between these terms is highly signifi¬ 
cant because one term includes the other - that is, the 
capital account balance already includes capital contributions. 

A partner's ca pital account balance is Just like a bank 
account balance - the balance of the account continually 
fluctuates with the changes made in the account. It rises 
with deposits and other credits, and it falls with withdrawal, 
and ether deb,ts. The significant accounting characteristic of 

th ° CaPlUl aCC ° U,lt iS th ° char ‘ging level of the balance of the 
account, not the elements which cause the balance to fluctuate. 

The term ca pUnl contributions refers to one of the 
elements that causes the capital account balance to fluctuate- 


namely the "deposits". 
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Note: The "capital contributions" to a partnorsh p 

may take many forms — cash, property, labor, etc. 
consequently, the term does not have a precise 
accountinc definition, whereas capital account has an 
exact accounting meaning and usage, whereby capital 
contributions (whatever their form) are defined as 
being one of the elements that create the capital 
“account balances* 


Whenever "deposits" (capital contributions) are made 
by an individual partner, they are automatically credited to 
and become aVr inherent part of his capital account balance. 

This balance continuously earns for McKinney and 
Simpson a 20$ "interest" under Article 7.2 (as if it were a 
bank account balanci) , and this "Interest" later becomes a 
priority distribution of income whenever income becomes avail¬ 
able for allocation to the partners. 

Thus, by having been already included in their capital 

account balances, all the "deposits" (capital contributions^) 
of McKinney and Simpson have already been provided for and 

formula of 7*2-7.3-7•^• 


factored into the income-sharing 
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C. DETAILED OPERATION' OF THE 7.2-7.3-7. ** FORMULA 
IN RELATION TO THE CAPITAL ACCOUNT BALANCES 

Now that we have established that the Incotne-sharlng 
formula is based on fluctuating capital account balances 
which already include "deposits" (capital contributions), 
let us examine in detail exactly how the formula works — 
before we attack another basic fallacy in McKinney's 
"wipe-out" argument — the assumption that Article 7 can 

be permanently "wiped out". .. 

To begin with, the three paragraphs in the 7.2-7.3-7. 1 * 
formula are not mutually exclusive of each other. They 
define a single formula, even though it took three paragraphs 
to state it. No one of these paragraphs is severable from 
the other. The three together define a division of income 
under any given level of the capital account balance. Whatever 
the specific l<jvel of the capital account balance may be in a 
given income-year automatically determines the specific 
divisions of Income in that year. 

We show these divisions of Income at various levels of 
the combined capital account balances of McKinney and Simpson 
in Table A-l. (We have prepared this kind of table because 
we think it is important to sec the projections of the formula 
in actual numbers in order to clearly Identify the fallacy in 
McKinney's argument). 
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Each of the levels we have shown lti the table repre¬ 
sents an average level of capital account balance that could 
exist In any one year. (We have assumed the total Income to be 
a constant of $100,000 for the sake of simplicity). 

The entire table, as an entity, shows how the 

7.2- 7.3-7»4 formula works In combining its dual functions of 

providing: > 

'(l) A 50-50 split between McKinney and Simpson on 

the one side, and Fahey and Metzger on the other. 

(2) A changing priority of distribution to McKinney 
and Simpson related to the "Interest" earned by 
^he changing levels of their capital account 
balances — a priority which Is activated by 
Article 7#2 only when the level of the balance 
is over "0", and conversely Is not activated at 
all when the level of the balance is at "0" In 
ftny given year. 

At each level within the table, we see the single 
formula relationship of the Individual elements of the 

7.2- 7.3-7.4 formula. 

The "7.2" column shows the precise effect of the specific 
role played by the capital account balance — to provide 
McKinney and Simpson with the equivalent of "Interest" in a 
bank account (20^. on their capital account balance "as It may 
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«ist from time to time , 

receive f lrst a th ° y are entitled to 

TI ’ 3 Pri ° rlty "-tribute (ArticU 

•P»t principle .ft.""^!.^ 8 ^ ° f the 50 - 5 o' 

° f 7 . 2 , by allocating ° f interest-. 

- th- extent that J ^ ^ 

The V 4 „ . “ " th8 t0 ' al lnconiG Article 7 . 3 ) 

? * 4 eolumn shows the 5 0- 5 c 

two basic circumstances: faring under 

(i) r~ * s * ny Prlorlty 

Utl “ nS u " d " ?•* — 7.3, 

*27 when there 1« „ 

' o priority distribution at all 
-Een the capital accounts are " 0 " 

(Article 7.4). 

The table shows very clearly that wh 

at " 0 % McKinney and Simn whenever the level i 3 

Y and Simpson have not ,, 

and are . , c r- ef e an y "interest", 

°re n °t entitled to a 5 Wi 
distribution- for that y6ar> 

<-„„ klne , t th . , ntlr . of e 

<r "" "°" *"°°.°°° back t . 

- !«u ^ „ lnoreas „ Jn -• 7 

°“ puai ^rz~s~f n ^ or lhe 

- — t, distribute of 7 ; 11 ‘~- *-* 

—on, t> ond ? . 4 ' docro . s nCr0 “' ,> UhUd *"• 

roac ' 1 "’O Point (at *1,00,000) ... Un ‘ U t '"' y 

r.cclvinc 80-'. „ r t , ’ MeKinmi S *"d Sl„,p,a n , 

C ° f UlG dls tributlon (from 7 ,1 , 

leaving only 20% 


0 







780 


(Arbitration Briefs — Group C) * 

Exhibit C-2 — Reply Brief on Behalf of Fahey 

- 12 - 

for Fahey and Metzger (from 713)» with no remainder at all to 
divide under 7.U. 

Conversely, we see how Fahey and Metzger benefit from 

tt decrease 1 n the 1 cvels . As the levels decrease, they also 

cause the priority of distribution of 7*2 to decrease, while 

the remaining allocations to 7»3 and 7«** gradually become 

» 

larger, until the levels reach "0" lere there is no priority 
distribution under 7.2 or 7*3 and the entire income is divided 
50-50 under 7«**. 

Thus, what we have here is a simple "barometric" 
formula whereby the priority distribution of "interest" to 
McKinney and' Simpson rises and falls in direct rolation to 
the rise and fall of their capital account balances. 

The simple economic purpose of this formula is to 
"guarantee" McKinney and Simpson a 20% return or "interest" on 
their balance as a qualifying condition to the 50 - 5 ° split 
between the partners. 

This "guarantee" of 20% "Interest" provides McKinney and 
Simpson with several basic economic "advantages" which are 
fundamentally related to the permanence and continuity of the 
formula itself. (Those advantages stem from Article 7*2 itself, 
without regard to any claims made about -..he effect of Article 
12 (H) on Article 7.**). The basic economic situations wherein 
the priority distribution of "interest" would give McKinney and 
Simpson most if not all of the total income when they have a 
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« 




sizeable lovel of capital account balance Includes: 

(1) Whenever there is a "bad” year of low total 
income; 

(2) If the rise in total income were slow and gradual; 

(3) If Fahey continuously could not produce the high 
income level he anticipated; 

(4) Whenever a "loss" year occurred -- in which case 

\ the entire 20% "interest" would be carried over 

cumulatively to another year. 

Thus, the entire 7. 2-7. 3 - 7.4 formula works prospectively 
as a permanent entity that operates, by its own definition, 
continuously from year to year In order to provide for the 
two changing variables that affect the distribution of income 
to the individual partners: 

(1) The changing levels of the capital account 
balances 5 

(2) The change in total income to be divided. 

These two factors can activate the entire formula each 
year, and there is absolutely nothing in the language of the 
formula to even suggest anything to the contrary. 
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D. IF ARTICLE 12 (ll) IS TO BE APPLIED TO THE 7.2-7.3-7*4 
FORMULA AT ALL, IT MUST BE APPLIED TO THE "CAPITAL 
ACCOUNT" BALANCE AND NOT TO "CAPITAL CONTRIBUTION'S" 

We have established that the 7.2-7.3-7.4 formula 

operates in "barometric" response to the changing levels of 

the cap* .al account balances, and that these balances already 

Include all the deposits (capital contributions) made by 

% 

McKinney and Simpson, 
x 

It Is, therefore, patently absurd for McKinney to 
argue that Article 12(H) requires that the contributions (or 
"deposits") which have already been taken into consideration 

once in the 7.2-7.3-7.4 formula, should be taken Into account 

\ 

twice as a device for wiping out the entire formula. 

According to McKinney's theory, all he would have to 
do Is keep making deposits that would ultimately add up to 
$325,000 and al.o make withdrawalr that kept his capital 
account balance at "0" and Fahey would b<» wiped out — which 
not only Is absurd, but also contrary to the provisions of 
the 7.2-7.3-7.4 formula. 

If Article 12(H) Is to make any sense at all with respect 
to the 7.2-7.3-7.4 formula, It must be construed to apply to 
the "capital account" balance and not to deposits (capital 
contributions). 

In that event, If Article 12(H) is to apply to the 


7.2-7.3-7.4 formula, It must also operate within the constraints 
of that formula to achieve what Is clearly Indicated by the 
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"baromotric" nature of that formula — namely to give McKinney 
and Simpson an additional return under 7«4 (over and above 
his priority distribution of 20*3& "interest" under 7.2} — ' 

provided their capital account balance was over $100,000 In a 
year when there was Income to be divided. 

Ve have shown an example of such a cas9 in Table A-l 

* 

at a level of $200,000 in the capital account, showing 
McKinney and Simpson receiving 70*36 instead of of the 

allocation under 7*4. 

The levels at which Article 12(H) can operate »re 
limilsd by its own languago to levels over $100,000. It can 
never operate, as McKinney wants it to, at lower levels, and 
therefore, can never operate to permanently "wipe out" 

Article 7.4. 

Since it does not operate at levels under $100,000, it 
has absolutely no effect on 7.4 when the capital account level 
is at "0". At that level, the percentages of 7.4 apply fully 
to the divisions of income to the partners. 




\ 


ft 
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E. THE ROLE OF McKINNEY'S "CONTRIBUTIONS" THUS FAR HAS 
tiEEN LIMITED TO ACCUMULATING A 20*. "INTEREST" WITHIN 
HIS CAPITi L ACCOUNT AND HAS HAD NO EFFECT ON THE 
INCOME-SHA :ING FORMULA. ___ 

The 7.2-7.3-7.4 formula does not divide and distribute 
income until there is income available upon which the formula 
can operate. 

What it does do before that during initial loss years, 
is build up a cumulative "interest" for McKinney and Simpson 

under 7.2. 

This "Interest" becomes only a first charge on the 
distribution of the total income available. -t docs not 
affect the percentage distributions on the remainder of the 
total income after the cumulative "interest" has been 
distributed. 

* 

Thus, no matter how much McKinney and Simpson deposited 
during the loss years, or any other year, the single exclusive 
effect of thdse funds would be to earn "interest" under 7.2, 
as part of the capital accdunt, not to change the income-sharing 

formula itself. 

In Table A-2, we show how this "interest" lias been 
accumulated and how it should be applied. The table is a 
summary of the annual allocations of Income before depreciation 
under the 7.2-7.3-7.4 formula for the years 19^5 through 1969. 

The table shows that from 19^5 until April of i960, 
McKinney and Simpson earned a cumulative "interest" of 


V 
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> 



$106,000 Which was applied as the first char C c on the total 
income for 1968 of $120,000. The remainder of the income, 

$14,000, was then divided In accordance with the percentages 
of 7.4, since the level of the capital account balance was at 
"0(after McKinney anj Simpson had withdrawn $100,000 In 
April of 1968) . 

In 1969, there was no "interest" earned because the 
capital account balance remained at "0" for the entire year. * 
Therefore, Articles 7.2 and 7.3 were not activated and the 
t G- 1 income for the year was distributed in accordance with 
the percentages of 7.4. 

Thus,' all of the"interest" earned by the deposits of 
McKinney and Simpson within their capital accounts has been 
accumulated and allocated, and there is no basis for consider¬ 
ing Article 12(11) to have ever operated on the income-sharing 
formula. t 

The second point raised by McKinney that requires 
comment is his attempt to cast himself in the role of a 
financial lamb that was misled from the beginning of the 
partnership as to the extent of financial contribution that 
was to be required of him. McKinney in his memorandum repeat¬ 
edly asserts that it was .no original plan that the $100,000 
investment was all that was going to be required and that ho 
would get that hack in one year plus a 20# return, but because 
of 1 ahoy's alleged failure and faults, he was required to put 
up ddillonal monies and that he did so as some sort of 
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favor or kind Samaritan to savo the entire operation. The 
following clcaiiy refutes this claim. 

V POINT- 
II. 

1 

Mckinnf.y was always fully aware of the total 

INVESTMENT PICTURE AT EVERY STAGE IN THE 

DEVELOPMENT OF THE PROJECT. 

-- - - : 1 • ■ ■ ■ 1 ■■ ■ 1 ■ 

% 

^Throughout his testimony, McKinney made completely 
unsupported statements that he was a helpless, uninformed 
investor at the mercy of a spendthrift developer who had no 
control over skyrocketing construction costs, and who kept 
him from knowing what was going on xn the business after it 
opened. He used the old technique of repeating these state¬ 
ments many time, over aid over again, so they could acquire 
some actual form by-virtue of their mere repetition. 

Of course, anyone who heari' the entirety of McKinney's 
testimony, and observed the manner in which he testified, and 
observed the exquisite detail of his expense account sheets 
and his letters that are in evidence, could hardly' escape the 
conclusion that hero was a man who would not let one nickel 
go by him without knowing about it, add without knowing 
exactly what it was for. 

The facts 1 this case would unquestionably support 
such a conclusion. 


First, let us consider some of the "minor" Items 
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Here was a man "aware" enou e h to: 

’• Pu " h “" sporty hls oun na|ne nc<t to th8 

nm-slnc homo - renovate it p , rtnershlp . 

(later charged to hls capital account) - 
rant one portion of the property to the director 
«<• nursing and nave the nursing home pay 

v f ”r her rent - a'nd rent the other 

Portion to hls brother who works at the nursing . 
home. 

2. Set up a leasing company in his mothers and 

brother*s name and use it to rent equipment to the 

nursing home - and then have Fahey manage the 

Incoming and outgoing funds of the leasing o 

ceasing company 

without charge. 

3» Make personal visi ft , 

Visits to the nursing hone at least 

one, a nonth (for 1 to 5 days) - oranln, , u th . 

Pocks, talk to Pahoy, and 1 „,, ( „ v>r t „. __ 

and exchange phono calls and letters with Fahey. 

E " e ‘' :C ” l! °“ n """ruction consultant to watch over 
the design and construction aspects of the project - 
•"I pay for It with partnership funds. 

5 * EX "'" lnC ,U *""“""ral and construction plans .„d 
estimates with Fahey, the architect, and the builder, 
and make frequent trips to monitor the actual 

construction. 
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6. Have the real estate commission (t t was supposed 
to go to the partnership) transferred from the 
Gallagher firm in Syracuse to Murray in New York -- 
and then use it to pay his personal legal expenses 
with Murray. 

7. Refuse to pay any of the taxes on the hospital 

* 

property they were allowed to use maintenance-froe 
v for 2 years. 

8. Confer with brokerage houses in New York (with Fahey 
along) to investigate floating issues of nursing 
home stock, or disposing of the property to a chain 
a^: an inflated value. 

These few items alone hardly give the impression of a 
"sheep" investor. 

Now let us look at the major point to which he related the 
statement that he "didn't know what was going on" — namely the 
amount of the investment. 

We submit that McKinney knew exactly what the total cost 
was going to be, and what financing would be available — long 
before the property was purchased and long before a contract 
was signed to raise a single hammer in the construction -- and 
there was absolutely no "skyrocketing" of construction costs, 
which were held to only 9% above the original detailed estimates 
made in February of 1965 -- as the facts clearly show. 




4 
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The total investment was determined by the following 
three factors: 

(1) The size of the mortgage; 

(2) The amount of the mortgage available co purchase 
the property; and 

(3) The cost of construction. 

Vhat changed in the early stages of the project were 
Items ( 1 ) and (2). Item ( 3 ) finally turned out to be only 
higher than the original detailed estimate, made 2 years 
before construction started. 

Item ( 1 ) was changed by McKinney himself who lowered 
the mortgage' condition to the hospital from $ 900,000 to 
$750,000. This happened as early as l/l 5 / 65 . ( E x. PPPP). 

Item ( 2 ) was changed by the banks from the expected 
$250,000 down to only $100,000. This happened r >. * r later 
(discussed in dotall in Exs. V and X). 

Let uS now look at how these changes related to the 
"awareness” on everyone's part about the total investment cost 
as each change occurred. 

First, let us look at the situat' n at the start of 
the partnership, and then see the drastic effect of the change 

in Item (l) ~ McKinney's lowering of the mortgage condition 
to the hospital owners. 
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At the start of the partnersMp (Nov 1964) 

At this point, the mortgage "commitment" was $900,000. The 
property cost was $ 350 , 000 . 

(1) + $ 900,000 total mortgage 

( 2 ) - 250,000 expected bank advance 

for the property (plus 
$ 100,000 from investors) 

(3) - 530,000 construction !Ex. II 1 I) 

\ 

+ $ 120,000 available after construction 

(less working capital required) 

After the mortgage was lowered (Jan 1965 ) 

Vhen McKinney dropped the mortgage contingency to the owners 
(to induce them to sign a purchase offer), the breakdown was 

then: 

(1) + $ 750,’000 total mortgage 

( 2 ) - 250,000 expected bank advance 

for the property (plus 
. $ 100,000 from investors) 

(3) - 530,000 construction 

(- $ 30 , 000 ) available after construction 

(less working capital required) 

So as early as 2 months after the partnership was formed, 

it was very clear to everyone that there would be no money 

available after construction — and no money for working 

capital. 

It was at this point that the banks suggested getting a 
second mortgage from the hospital owners, which was refused. 
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McKinney tl,„„ tried te ma*e drastic end unrealistic 

C “ t5 ^ U, ° ,r ••“t™**.- <»t. - which the builder 

specifically identified as only "possible s,vl„ e s" (E „. ^ __ 

down from $530,000 to $436,000. 

Af tor McKinney m ad e his nnro a llstlc cuts fOct 19*0 
Tlie breakdown was now as follows: 


d) + $750,000 
(2) - 250,000 


total mortgage 

expected bank advance 

for the property 

(plus $100,000 for investors) 


O) -36.000 construction (McKinneys attempt) 


+ $ 64,000 


available after construction 
(less working capital required) 


Manhs made it clear in Kpr.l, 

° n,y $IOO '° 00 „ert C . C e to contribute to 

the purchase, oi" the property. This meant the investor, would 

now have to contribute $*50,000 Instead of 00.000 to purchase 
the property (cost $350,000). The ban* also ro„ulrcd a deposit 
of $75,000 to hold against future losses. 


After the bank grant 


t ed the mortgage com mitment let!-, .,- ( Apr j 


Using the original construction estimate (not McKi 
picture wa 


pr 1966) 
nney's), the 


s now as follows: 
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( 1 ) 

+ $ 750,000 

total mortgage 

( 2 ) 

- 100,000 

expected bank advance 

for the property 

(plus $ 250,000 from investors) 

(3) 

- 530,000 

construction (original estimate) 

(4) 

75,000 

deposit for the bank 


+ $ 45,000 

available after construction 

(less working capital required) 

% 


So, In April of 1966 , a full 5 months before the 
property was even purchased, or any construction was started — 
McKinney and everyone else knew that if the investors wanted 
to continue in the project, they would have to provide at 

N . 

least $ 250,000 to purchase the property, plus providing working 
capital, which any reasonable man could estimate to be at 
least $ 75 , 000 . 

At this point in time, McKinney and Simpson were not 
financially "hooked" onto the project. If they wanted to, 
they could have withdrawn, with a total loss at this point of 
only $ 17 , 000 , 

Note : Their combined capital account balance at this 

point was $ 52 , 333.00 of which $ 35,000 was a refundable 
deposit with (he hospital, leaving a net balance of 
$17,333.00. 

This loss figure is low because it was the 
builder who had been paying Fahey's salary of $400.00 
per week since December of I 96 U, for a total of over 
$ 26,000 up to this point. 
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Also, the hospital had provided free use of the 

building since February of 1965 , and had also provided 

heat, light, maintenance, and security guards, all at 

no cost, and also paid the real estate taxes. 

However, Instead of talking "withdrawal" during this 

period, McKinney was praising Fahey in lavish terms for his 

* 

ability in being able to obtain so favorable a mortgage, and 
for his over-all management of the project (Sec exhibits of • 
McKinney•s correspondence with Fahey in March, April and 
June of 1966). 

In September of 1966, McKinney and Simpson produced 
the $250,000 in cash required to purchase the property (less 
the $35,000 on deposit), the bank added $100,000 to make up 
the $350,000, and construction started immediately. 

During construction, Fahey managed exceedingly well, 
keeping the final cost to within 9 % over the original estimate 
made two years before in February, 1965 — this despite the 
addition of extra private rooms and baths made to take 
advantage of Medicare reimbursement rules that had just been 
published. 

McKinney himself watched the project very closely. Not 
only did fie have his own consultant watching over it (at the 
expense of the partnership), but ho himself was up almost 
every week (as McKinney has tostifed, and as the expense 
account sheets at the nursing home show), conferring witli 
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Fahey, the architect, and the builder, all of whom were very 
much aware of the financial wisdom of keeping the costs down. 
These were all responsible people, and they in fact did an 
excellent job. 

All changes were agreed upon by everyone in advance, 
but for billing convenience, these changes were grouped into 
only 4 change orders that were prepared, signed, and submitted 
some time after the changes were actually made. These change 
orders are what McKinney is using now to suggest to the Board 
that he didn't know about the changes until afterwards. 

The final construction cost came to $577,309 which was 
an increase of $47,300 ( 9 r %) over the original estimate of 
$530,000. This left the financial picture as follows: 


After completion -of construction (May 1967 ) 


(1) 

+ $ 750,000 

total mortgage 

(2) 

- 100,000 

for the property -- 


• 

(plus $ 250,000 from Investors) 

»3) 

- 577,300 

construction (final cost) 

(4) 

75,000 

deposit for the bank 


- $ 2,300 

avail hie after construction 
(less working capital required) 


This situation clearly left Fahey without any working 
capital after the opening in May — which is why ho had to make 
continued borrowings at the bank and why he finally' engineered 


I 
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fr °" t "° b °" k * ,are * l0 “" ° f *J50,000 which he received th . 
following year (April 1,60), , nd from , hlc „ ^ 

Simpson Immediately too, Owe $100,000, moving to pa - 

$50 '° 00 *” hI " ^ 0150 ** — «- >«. payments 
Of 54 , 563.30 per month ($54,750 60 r„-,r. , ^ 

,759,60 P° r yo a r) from operations 

alone, again without working capital. 

he blame for the whole situation could easily be pinned 
on McKinney for his unwise act in lowering the mortgage condi- * 
tion fro. $ 000,000 to $ 75°,000 too, ln of ,, 65 . 

basic point boro in hot to lay bla.o, but r.thor 

• Show that ovoryono knew .bat th. flnanol.l situation was , u 

along the way — and to refute wtrh *-$, <- 

* e facts, the unsupported 

.no grossly unfair statement, .ad. by McKinney. 

Th * ^ P °‘ nt ral,ed b r "tKlnney 1 , h l, attempt to 
sway this Board Into' achieving for him hi, plo n to t.ke over 

the entire nursing home operation by ,rgu,„g that because 
fahey ..no he .have disagree In the past, that they can „„ 
longer operate as partners and consequently, Fahey must go 
undvr Article 12 . Such clearly is not thc cnSG# 
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POINT 

III. 

CONTROVERSY IS NOT A BASIS FOR EFFF.C' rT NG 
_ DISSOLUTION BY KXP1H5TJN _ 

In McKinney’s brief, we find repeated ever and over 
again an idea that has absolutely no foundation In fact, but 
which Is apparently presented to overcome the absence of any 
factual grounds to justify tho Involuntary withdrawal (buyout) 
of Fahey by McKinney. 

' I 

,Tbe idea McKinney presents Is that oven If there are 
no grounds In Fahey’s conduct as partner-administrator to 
Justify his expulsion by involuntary withdrawal, the very 
fact that controversy exists between Fahey and McKinney should 
Justify Fahey’s forced removal. 

This is a ridiculous concept ••- to say that the mere 
existence of a controversy requires that Fahey be expelled. 

McKinney presents this concept by using imaginary and 
colorful language to create the idea that these two partners, 
Fahey and McKinney, should not remain partners simply because 
McKinney himself says so, and therefore Fahey must go. 

He has sprinkled his brief with words like "exploded," 
"war," "enemy," "reasonably impractical to do business with, 
"can never deal with each other again as partners." etc. al 
of which is really the language of dissolution , out only 
McKinney’s version of dissolution — that Is, forcing Fahey to 
got out cf the partnership, leaving it all to McKinney. 



->\< 
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-"■ tG! n y using the language of dissolution, 

McKinney may be In strict violation of Article 10 
of the partnership agreement. 

He has presented this language of dissolution In 13 
different pages of his brief (pages 2 , 6 , 48, 6 l, 78 , 81 , 87 , 
103, 112, 129, 132, 133, and l4o). He sums up this position 
on page 133> last paragraph: . 

"...Thus, even if all the elements which require 
Fahey's expulsion for cause are ignored, the best 
interests of the partnership requires that the 
relationship between Fahey and McKinney be terminated 
... through the withdrawal of Fahey pursuant to 
Artie'e 12 ..." 

We submit that what McKinney is trying to do with the 
language of dissolution is to inject an additional criterion 
for expulsion that has absolutely no basis in law or equity, 
and is also Completely irrelevant to this case. 

The only valid criterion for expelling a partner is 
the evaluation of the particular partner whose expulsion is 
being requested — that is, whether the facts surrounding his 
conduct are such that they justify expulsion. If these facts 
do not justify expulsion, the matter is then settled. 

What is at stake here is Fahey's individual right to 
continue as partner-administrator. The issue is net whether 
the partnership should be dissolved, or as McKinney puts it 




A 
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”••• the relationship between Fahey and McKinney be terminated., 
simply because there lias been controversy between them. 

The so-called "warfare" has all been conducted entirely 
by McKinney himself. It was McKinney who mounted the all-out 
attack on Fahey that culminated in his temporary ex parte 
order physically forcing Fahey from the 1 nursing homo. 


And now McKinney asks the Board to sanction his own 


wrongful conduct in breech 1 ng the partnership agreements, and 

r 

to expel Fahey because he has dared to oppose his own expul¬ 


sion. 


Nojiji; We could draw an analogy of our own regarding 
what kcKinney is saying — that it sounds exactly like 
what Russia would be saying to justify the invasion 
and takeover of Czechoslovakia — that the affrontary of 
the Czechs in defending their rights against the * 
Russian .army created such a state of hostility that it 


could 'only be resolved by a complete Russian takeover 


in order to keep the peace in the future. 


McKinney’s contention that the mere existence of a 


controversy between two partners Justifies the expulsion of 


ono of the partners as a moans of resolving the controversy 
has absolutely no basis in law or equity. 

If McKinney really thinks he and Fahey should no longer 
bo partners, that the relationship should be terminated, there 


is 01.s clear way this can be achieved. 


1 

& 
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4 s already part nf n, 

McKi rOCOrd that Fah °y and 

p 7 7 ^ ~ ™„ c , 

° ; h ° y buy “* -t.r..,., M . 

'•■> « -1—t. F»„. y put lnto „ rltlng o 

offer of $330,000.00. 

Tf MCKlnnCy rCallF “»*• ^ end th. relationship, he car 
continue the negotiation, arrive at a \ 

a,d ts , "Usually agreeable price 

aid tnereby reach a parting nf u ’ 

— - ”* yS th “ “ m - ^ • 

„ Illn T 7‘" n0y ^ *• - th. relationship by 

f ‘ ° ^ iey ’ U ‘ en >ah ° y ’ as partn or-adml n ?strator, will 
ontinuc to respect McKinney's position' 

, 4 > Position as a partner as he has 

done in the nast ana « h 

P and in accordance wit-h 

„ .. th the Provisions of thn 

award issued by the Board. 

The next point requiring furthor , 

her comment relates to 

the applicability of ArHfin a 

~ - -~ j ** 

;:r t i ° ^ ~ 

in the partnership. 1 




■nrvi 


(Arbitration Briefs — Group C) * 
Exhibit C-2 — Reply Brief on Behalf of Fahey. 


POINT 


FAHEY'S INTEREST IN THE NET INCOME OF THE PARTNERSHIP_ 

AS AFFECTED I 1 Y ARTICLE 8 GOVERNING DEPRECIATION ( AND BY 
ARTICLE 7 GOVERNING INCOME (PROFIT) BEFORE DEPRECIATION) 

A. A rticle 8 g o vern in g de preciation roust be riven effect to 
determine the net income of the individ ual partners for - 
1 968 and -- - 

The determination of the Individual partners' net income 

for 1968 and 19^9 is governed by one absolutely incontrovertible 


point: 


Article 8 , which allocates all the depreication tc 
McKinney ( 85 $) and Simpson (15%), and which was given 
effect in 1967 , must also be given effect for the years 
1968 and 1969 . 

There 1-5 absolutely no question or controversy over 
these two facts: 

(1) The partners did incorporate Article 8 into the 
Agreement (at McKinney's own inslstance). 

(2) In 1967 , the total depreciation of the partnership 
was allocated as proscribed in Article 8 — 85 % to 
McKinney and 15 % to Simpson (1967 was the first 
year the nursing home opened, and therefore the 
first year in which depreciation was a factor in 
the calculation of the net income (profit) of the 
individual partners.) 

We submit that these two facts mandate absolutely that 
Article 8 continue to bo given effect in 1968 , 1969 and thereafter 







^^rbiirjiiiun Briefs . < . 


^• MeKinnov i «• n .» j. * 

ovcr'alrirrTn-rmri.-^— 1 ’-Li —tiinltallto on „n . Mll | M| 

"•««"* n„. ..„t, t0 upon tho , ovorM 

7T tMm " " 0t aPP,y,nE A — 8 *" « won. 

t»o nial v (» the o vorsi n 

oisi^ht permanent. ( See pa ce of 
brief). 6 53 ° f ° ur fir ^t 

mud ,rf„ e „ thl , w 

nnf . oversight was that tho 

ncome of the partners in 1968 was arrived at by usln 

" rP °”“ J " "■*“ — .<■ t -, rshlp M ... 

In trying now to capitalize „„ ... 

. 6 on the oversight, 

reau } I 5 GVSn C ° nC0Cte,J Some arguments about why Article 8 

y did not apply in 1968 n 

\ K y A ^ 00# However, all hi® 4 

n _ * 11 nis individual 

arguments are onlv ms-t- - 

only parts of one single ha,^ 

____ . el basic argument — he 

““"‘V” -t Income hy U sl„ e 

tion rules in-fo.j - e '•«rpora- 

njtead p f partnership rules. 

C * IiPrpriratio n rules cannot k 

£^Iil 3 ^r 7 atT ^-d?^^ partnership 

In a corporation, the net income (profit) of the 
corporation is divide 

6 th * 5t °‘ kh °" , "= alter ,. pr ._ 

*»««> « an crp.nso Of th . ,„ tlrp 
Corpora Mon, Tho si,nr -roflt r . 

, “ ""‘rcl by a Stockholder 

" ’ CnUr01 " «“ «“»• T -ock he holds. Thus . 

r,„on, depreciation affects only the total amount of net 

Income (profit) t . . 1 net 

'ProlltJ to be distributed- it 

to tho percent.,;. of tho , t , * t “ ly eolation 

<• the tola, profit dlstrlhuted to a stockho.der. 
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Note: This Is exactly tho position taken by McKinney 

in his brief (pa G cs 13* and 137), that the profits 
should be divided only fter depreciation has been 
char C cd as an expense of the entire partnership. 

This is not the case In a partnership, where the partners 
can agree not to treat depreciation as It Is automatically 
treated in a corporation - as a total expense of all the 
stockholders. Instead, tho partners can agree to consider 
depreciation as an Individual expense of each partner, which 
they can allocate to themselves In whatever proportion they 
agree upon. When this is done, depreciation automatically 
becomes an individual expense that must be distributed and 
applied as a means of arriving at the net Income (profit) of 
each partner. It is elementary that different percentage 
allocations of depreciation will produce different results in 

net income. . 

Note:* It is also elementary that a partner can 
deliberately take a lar c o p«rcents C e of depreciation 
expense In order to e lvc himself . loss In not Income 
(profit), while his partners, with little or no 
depreciation expense, show a profit. This practice 
is highly lucrative for investors who seek to use tho 
loss as a tax shelter for other income and/or for 
later years. 
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3 * 


/' ' 


Thus, in a partnership depreciation is not limited to 
affecting only the total amount of net income (profit), as it 
is in a corporation, U^icn there are special allocations for 
depreciation, they can have a drastic effect in determining 
tho resulting individual net income (profit) of each partner. 

D. Tn a partnership arroomen t, a special provision on 
depreciation must bo given effect . 

Consequently, since this partnership agreement contains 
a special provision for allocating depreciation to the individual 
partners, namely Article 8, this provision must be given effect. 

Giving effect to Article 8 automatically dictates the 
basic partnership method of calculating the net income of 
individual partners — as wo have sot forth in detail in our 
first brief. (See Tables 1, 2, and 3 in our first Lrief, 
pages 56, 68 , and 69 respectively). 

E * The allocations of Article 7 portal., to income 
(profit) •before depreciation “ 

In connection with thoso tables, we wish to make a 
special point about the entry cn line (3), namely "Income 
(profit) before depreciation." 

This is the lino on which we entered tho percentage 
allocations of "profit" provided for in Article 7 (7.2-7.3-7. 4 ) 
of the Agreement. 

According to what McKinney has been arguing in his brief, 
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t 


he Is really arguing (with respect to theso tables) that the 
percentage allocations from Articlo 7 should not be mado on 
line ( 3 ) at all. He is arguing they should be made on lino 
( 5 ) t to divide only the net income (profit) of the partner¬ 
ship, and that the total depreciation should bo charged only 
as an expense of the entire partnership, and should not bo 
charged as an individual expense of each partner (which is 
what wo have done on line ( 4 ) of the tables). 

. This, of course, is the old "corporation" argument we 
have already shown to bo invalid because a partnership, by 
definition, requires the allocations to be made on lines (3) 
and ( 4 ) in order to give effect to the special depreciation 
provisions. 

But we also can point to evidence that conclusively 
proves that McKlnnoy and all the four partners knew and 
understood that Article 7 pertains to "cash-flow" profits at 
a level of about $100,000 without considering depreciation 
expense. This is the same "cash-flow" profit we have allocated 
on line ( 3 ) of the tables. Vfe quote from pages 9 and 10 of 
McKinney's brief: 

"Thomas Fahey presented his brochure (Ex. 118 ) project¬ 
ing an enticing cash flow of $98,000.00 per year ... 
Fahey's proposition to the investors, in simplified 
form is as follows: For a $ 100,000 investment, which 
could bo returned within a year, would the Investors be 
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" 1U1 " e 4,1 ~ TO clft y- flct Y r.„ ev . . 

'hie, ecu b „ cin th . nMt yoiir< . 

(Emphasis added.) 

Tho reference to sharing » - 

. rln C -.-fifty-fifty with Fahey 

$100,000 in annual profits » 4-„ 

. v to E fe ther with the reference 

to 1 alley’s "brochure (Ex hrw> . 

(Ex. 118 ).. shows th<5 $100>000 lcvoi of 

Profit as Profit without depreciation. These references clear- 

r™* suppuri — —* OPPIylnc th . 

rticle 7 allocations to distrib..f-» . 

ute the income (profit) without 

depreciation cn line of tll „ tabl . a> 

TM. 1, a,sc henna „ ut by of ^ 

* lgures involved, t-hif < c ., 

••$100 000 , Sh3rlne fl ft y-fifty With Fahey 

3100,000 in annual profit*" ~~ 

vit„ u . b °‘ posslbl >’ b » «.nru.. a 

with the mere $10,2*1.00 and $8,44l 00 in n, * 

V in partnership net 

income that results iffo- j 

- epreciation of over $ 100,000 has 

been appli cd# In other 

„ oro talklr b ’ fleures tbe "—• — 

on u nb ... , “ 4lT ‘ 41 " " «- 

° Ib ° tabI « s (*>00,000) and not on 11„. (J) of 
the tables ($10,000). 

Me a > s0 to „a„c anothen s P eclal pblnt rbcbrt ln e 

... McKinneys areumont that t„c c,,„s t „. 

first d CarnCC ° n ' ,iS aPUal aCC ° Unt ArtiCle 7 * 2 15 a 

first draw 0 n the "profits" an* ■, , a 

fl t 3,1(1 that he now ^as a claim on all 

future profits of the partnership tn ii 

P to the amount of $90,509.97." 




806 

(Arbitration Briefs — Group C) * 
i ;hibitC-2 — Reply Brief on Behalf of Fahey 

-38- 

(See page 138 of McKinney's brief). 

Again,’ ho is making an unsupported statement based on 
his "corporation" theory of applying the distribution of 
Article 7.2 to the net Income of the partnership, that is, 
applying 7*2 to lino (5) in the tables. 

Note: The practical effect of McKinney's interpreta- 

> 

tion would be to deny Fahey any income (profit) at all 
'for many years. 

And again we say he is absolutely dead wrong. Again 
we say that the individual net income figures on line ( 5 ) of 
the tables must be the result of first applying the allocations 
on line (4) of the tables to the individual allocations on 
lino ( 3 ). 

The cumulative "interest" under 7.2 must be allocated on 
line (3) as "Income (profit) before depreciation" as one element 
of the Article.7 ( 7 . 2 - 7 .3-7.4; income-sharing formula. We have 
already showh exactly how this cumulative "interest" is allocated 
to McKinney and Simpson in the year 1968 . (See pages 6 l and 62 
of our first brief, and the "Combined Statement of Distribution 
of Depreciation and Income to Partners" for 19^8 in Exhibit 
WVV.) 
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, V 


F. 


Articl e 8 li as no separ ate tax role not related 
to Individual income ~ ' “ 


Vfe want t_ make one point very clear about the relation¬ 
ship of Article 3 to the taxable income of the individual 
partners. A partnership pays no income taxes. Only the indivi¬ 
dual partners pay income taxes. And what each partner pays is 
based on his i ndi vldual net income as i't appears in the audited 
annual financial statement of the partnership. This net income 
figure is taxed as ordinary income, whether the partner actually 
receives the money or not. The Government becomes aware of the 
amount of net income appearing on the annual report by requiring 
the partnership to file an information return spelling out all 
the financial details of the partnership, including tho exact 
amounts of depreciation and not income allocated to each 
partner. Consequently, the net income of each partner is a 
highly significant tax figure for him as an individual. 

It is therefore meaningless, and nothing more than a 
semantic smokescreen for McKinney to say in his brief (page 137 ) 
that "... Article 8 applied only for purposes of income tax and 
then to prevent Fahey as a non-contribu*ing partnter from 
obtaining tax benefits of losses." 


This statement means absolutely' nothing in terms of tho 
specific mechanics of arriving at the individual net income of 
a partner. And it is the individual net incorno alone that has 


tax consequences. 


If a partner wonts a tax loss, he has to take 


i 1 vVT 
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a loss In net income, which means he gets no money from the 
partnership. Tf he wants' money from the partnership, he has 
to pay taxes on it. lie can’t have it both ways -- despite 
what McKinney says to create that impression. 

G• McKinney is now trying to have his depreciation both ways 
We submit that this is what McKinney himself is now 
trying to do — have it both ways. 

The consequence of giving effect to Article 8 is that 
McKinney and Simpson receive losses in net income for 1968 
and 1969 , because of the large amount of depreciation they 
are charged with under Article 8. 

It is obvious from the position McKinney is taking today 
regarding Article 8 that he no longer finds it to his advantage 
to be charged with losses, even though this is precisely and 
exactly what ho demanded and received when he insisted that 
Article 8 be inserted into the general partnership agreement 
in November, 1965. 

H. McKinuc y_c rlglnn l ly insiste d that Article 8 should 

he inclu d ed in the agreement 

Tliis was when the limited partnership agreement was 

being revised to conform to the New York State requirement 

that the nursing home must operate as a general partnership. 

There was no special provision for depreciation in the 


limited partnership agreement 


And even though it had boon 



(Arbitration Briefs — Group C) • 
hxhibit C-2 — Reply Brief on Behalf of Fahey 
-41- 


r e0 by "" y0ne «" .n. type ef . erooment 

° ‘ h ° ° th " '' 0Uld bc “ “«« •' r.™ « not sentence, 

cKlnncy Portholes, inelsted that the non element C5nlsi „ 

a special provision allocating oil t-t ^ 

locating an the depreciation to 

McKinney (85*) and to.Simpson (15%). 

This demand by McKinney prompted the only controversy 

that to ole place over the new agreement Th 

C ° on** The main protagonists 
-or. MaHey and McKtnnoy „„ a had ( „ ^. 

‘ h * P ‘ rtn ° rShlP '°“ ld *>» -* affected by ho „ t „. 

depreciation was allocated. 

McKinney then ar C nod that and Simpson as 

investors, wore entitle K . 

entitled to be charged with all the deprccia- 

lf ‘t. The significance or thin 

a “"° nd ^ "“ U ' T""‘ *» —no familiar vit„ th. baalo 
method of 

ting net income of individual partners in a 

partnership. 

m ®M»t that th. investors wanted to ho certain they, 

r r'- 1 — -go 1^ lnml ln _ 

" "* ,nltl '‘ I r °*" ° f th ® project. This is done as a 

tfMnst the financial uncertainties that could develop 

in the future. At this early s ta™ 

y stage, the uncertainties for the 

investors included: 

(l) The obvious one that n.n . 

that the success of the project 

could not be "guaranteed" by anyone. 
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(2) There would certainly be operating losses for 
some unknown period of time. 

( 3 ) There was no certainty .about when there would be 
enough cash-flow profits for the partners to draw 
on. 

( 4 ) Whenever the cash-flow expected at full occupancy 
did develop, it might nevertheless be encumbered 
by loans or other unexpected expenses; and if this 
condition occurred, the partners would show a 
taxable net income without having the cash-flow 

to distribute to the partners. (This would apply 
to all four partners). 

Under these unpredictable conditions, McKinney and 
Simpson could assure themselves large individual losses in net 
Income during this period by having all the depreciation expense 
charged to them. They each could then apply their individual 
losses to their individual tax returns: 

(1) as a "current" tax shelter to cover income from 
other sources during this period. 

(2) as a "carryover" tax shelter to cover income to bo 
received in later years. 

Also, by adopting a highly accelerated rate of deprecia¬ 
tion expense, a vjry large tax shelter would be picked up very 
quickly, and in a few years McKinney and Simpson would have 
both a large tax shelter and a high cash-flow to draw on from 
the partnership. 
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This was all very nice for McKinney and Sin ipson , but lt 
•1,0 loft Fahey with the reverse situation. In thc eariy 
of wt.cn McKinney „nd Sl„ps„„ vore showin£ ^ ]oas i|) 

"ot income, Fahey would bo , corresponding ^ ^ 

not -—use ho would have , epr . pUUon to ’ as 

" ThU5 ' he -- * "0‘ — which ho „, a 

"Of collect (because there would he „„ to pay 

bUt “ hlCh h ° ”° Ul< ’ be ,1 » bI " ‘o W substantial income ’ . 
taxes, without actually receiving the .obey. 

What McKinney was insit n 

v was Insisting on was, in effect, a 

financial triple nio,, 

P pln y at the expense of Fahey: 

ID McKinney was building u p his own personal tax 

be able to draw any profit money anyway. 

” S d,>InC ‘" ,S b f *»‘ftlng the tax liability „„ 
net income to Fahey. 

( 3 ) '■« was also putting Fahey in the position of having 

t" Pay the taxes out „f his own pochet without any 
additional funds from tho partnership. 

fahey, of course, objected vigorously to the whole 

,lnM "" - for it. was com- 

y opposed to tawing the tax brunt during an unprofitable 
Poriod os a financial scapegoat for McKinney. 

McKinney insisted that thc investors were entitled to 

' “ °" 0,C0 ’ '‘ n '’ flniU1 f F »""y. father than hold up and 




812 

(Arbitration Briefs — Group C) * 
Exhibit C-2 — Reply Brief on Behalf of Fahey. 

-44- 


jeopardizc the entire project, accepted the reason and yielded. 

Thus, Article 8 became a part of the general partnership 
agreement. This all took place in Rill Murray's office in \’cw 
York about a year and a half before the nursing homo opened in 
May of 19^?. 

Dy the end of 1967 , the partnership had been in existence 
for three years and the nursing home had been open for 8 months. 
McKinney and Simpson had received all the losses (as provided m 
Article 7.4) for all 3 years, and all the depreciation (as 
provided in Article 8 ) for 1967* Ry the end of 19^7 1 McKinney 
had accumulated a tax shelter loss of ovor $197>000 and Simpson 
over $34,000, a total of over $ 231 » 000 . 00 . 

I. McKinney conducts pressure ta ctics on Fahey to change the 
agreement after The successful opening of the nursing homo 

However, during 1967 , within only two months after the 
opening of the‘nursing home in May, the hitherto unpredictable 
economic picture had crystallized with a dramatic suddeness. 

The nursiriG homo was filling up rapidly, the private patient 
rates and occupancy percentages were at favorable levels, 
expenses were in line with income, and the predictable economic 
future for the nursing home looked very rosy indeed. 

All this created for McKinney an entirely different 
financial situation at the nursing homo than he had hedged 
against in demanding all the depreciation in 19^5* The first 
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few operational yo.ro would „„ longer o.rry the doubt of 
lone It W„„,d actually toko to build up to o slso.bl. c., 1 , flow 
that tho partner, could oharo. Fahey „„ ^ 6n „„„ pro d,ctl„e 
o col, flow of over *100,000 for 1,68. K'o one could oboolutely 
euorontco that tho c.oh flow would dovolop a, F.hoy was pr o- 
dlctlne, but It sounded very optimistic. a„d since Fahey 
WOO proving to be very effective os a manager, his prediction 
was evidence of a reasonable expectation of fulfillment. 

McKinney and Hurray immediately began to pressure Fahey 
to agree to a redrawing of tho partnership agreement. This 
pressure began at a meeting of all the partners (except 
Metsger) B „i „ u rray.s office in New York ( 7 /,2/6 7) and 
continued through 1967 and 1968. 

One device they used to pressure Fahey into changing 
the agreement was to cialm that he was already .'wiped out" by 
Article 18 ( 11 ),.and then, in a grand burst of almost omb.r.sslng 
generosity, they offered to "give" Fahey a 20?. share of tho 
profits with McKinney taking 80 %. 

Note: They also pressured Fahey still further with 

the threat of the cost of any arbitration proceeding 
that would be required to settle the question, which 
Murray estimated would cost Fahey about $20,000. Fahey 
accepted the arbitration challenge end said he would be 
(> to go into it right then if Murray was willing 
(at a mooting on l/ 2 ( 5/68 with Murray, McKinney, and 



T 


& 

i 
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Simpson in Murray's office), but then Murray said 

there was no need to settle the question right now, 

ViTien Fahey did not accept their interpretation of 
Article 12(11), or their 20-00 offer, they then also offered 
to wipe out the cumulative 20^> "interest" that had built up 
for McKinney and Simpson under Article V.2 as a first charge 
on profits. 

This was a completely hollow offer because it was 
obvious that the cumulative "interest" would be almost 
completely offset by the large deprecltion expense that would 
be charged to McKinney by the allocation of Article 8 . Further¬ 
more, it appeared highly probable that in 1968 , the partnership 
Wi_ . ' l generate enough total income (profit) before depreciation 
to be able to allocate to McKinney' and Simpson all of the 
cumulative "interest" and still have some income left over for 
allocation to all the partners under Article 7.4, This would 
happen if Fahey's prediction about achieving over $100,000 of 
total Income (profit) before depreciation was actually realized. 
This, in fact, did happen (See pages 61 and 62 of our first 
brief.) 

Fahey did not accept the "improved" offer of eliminating 
the cumulative "interest." 

Fahey's basic position to McKinney' throughout was that 
he, Fahey, was standing on the partnership agreement, but he 
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also •llllm to discuss any proposed chongo,. 

»hat happened Instead, was more pressure - Murray's 
move to buy out Hotter - demands by M c Kt„„„y to put Murray 
■•into" the business as partners.,ip attorney - demand, for 
co-,i C nin C or Chocs - F.hoy., counter-no C o 11 ations with 
Simpson to ,e q „lro sufflciont protection to prevent McKinney 
from acquiring control of the business I_. a nd finally the 
secret event, leading up to the c j^arte order. 

— ’ Fahey is not -bound" by his signature under 

the capital account balances for I968. Rather, the 
accounting firms, bound to continue what they had 
previously started in 1967, giving effect to 

Article 8 by allocating the depreciation as provided 
for in the agreement . 

The accounting firm has not prepared the 
annual financial report for 1969 because of the 
confli-cting demands upon them by-Fahey and McKinney 

regarding giving effect to Article 8 (plus 2 items 
of ex pen se ) . 

The firm has al^o not prepared the U.S. 
Partnership Tax Return for 1969 (which must include 
each Partner's depreciation and net income) on the 
ground that the distribution of depreciation and net 
Income are in dispute. Applications were also 
prepared for extensions of time for filing each 
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partner's Individual tax return for 1969* 

If the Board rules that Article 8 
given effect, the firm will also prepare an 
partnership return for 1968 . 

McKinney indeed wants to have it both ways, 

shown that he doesn't care how he gets it. 

> 

But the agreement is clear and unavoidable, 
wanted Article 8 and he has it. He cannot change 
serve Ivl s own purposes. He has to live with it. 

One final point bears mentioning briefly, i 
affect should be given to the fact that Fahey now 
majority holder in interest. 



mu s t be 
amended 

and he has 

McKinney 
it now to 

•e. what 
is a 
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POINT 

V. 


THE RELATIONSHIP OF FAHEY'S 
TO THE FUTURE MANAGEMENT OF 


MAJORITY INTEREST 
THE PARTNER S HIP 


McKinney in his brief, is attempting to persuade the 
Hoard that they should completely overlook Fahey's majority 
Interest in the partnership in the consideration of management 
riehts. In fact, McKinney carries his argument to the extreme 

of claiming that Fahey has no managerial rights at all in the 
par trier ship. 

Note: We are not dealing here with an absolute 

£E£ili^iti_on in the agreement against participation in 
management by any partner as was the situation in the 
Corr case cited on page 84 of his brief. 

In our first brief, we have already presented our argu¬ 
ments in detail, showing Fahey's continuous managerial rights 
as they have existed in fact, and as they have existed under the 
provisions of all 3 partnership agreements. 

McKinney has based his attempt to take over the manage¬ 
ment of tlie partnership entirely on his interpretation of 

Article 13, which we have shown does not give McKinney such 
power . 


We have shown that Article 1 3 is clearly subordinate to 
all other provisions of the agreement by virtue of its own self 
limiting language — "Except as otherwiso provided ... 

Articl es ..." 


in these 
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Article 13 is, therefore, subordinate to Article 7, 
which wo have shown elves Fahey management riehts that are 
inherent in the agreement itself (which cannot be chaneed 
except by all partners), and also specifically elves F a hey a 
vested richt to manage the partnership as long as he wants to. 

m 

We have also shown that in the first 2 partnership 
agreements, the percentages of interest were controlling with 
respect to management rights. 

( 1 ) In the first agreement (November, 1964 ), management 
rights were specified in terms of votlng rights, 
which were specifically identified with the profit 
percentages. 

( 2 ) In the limited partnership agreement, management 
rights were identified with the majority in interest 
of the general partners — Fahey ( 45 . 0 %) and 
McKjnney ( 42 . 5 %). 

In the* general partnership agreemc.it, there is no 
specific identification of management rights with percentage 
interests — which is why we now have the dispute over manage¬ 
ment ri gilt s . 

However, we maintain that since Article 13 is subordinate 
to Article 7 - 4 , and since one of the principle disputes in this 
case concerns the distribution of income to the partners, there 
is a direct and significant relationship between the management 
of the partnership and the extent of each partner's interest 
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under Article 7 ,U. 

Wo could make an ardent claiming total management 
suthori ty for Fahey based on „„ „ lnl . r ., t> and ^ ^ . 

declaration to that effect. 

However, Fahey Coes not choose to do so becanse he did 

aCq " lr0 ‘ he maj ° rlt >' *» • device for e,cludin e 

McKinney fro,, his minority richts a, a partner.- Fahey did 

this to only protect himsoif free, this hind of attempt by 
McKinney. 

— ‘ Fahey has never sought to exclude McKinney 
from his rights as a partner, even though McKinney 
has always been only a minority partner ( 42 . 5 %), and 
Fahey always a plurality partner ( 4 5 . 0 %) until he 

purchased Simpson's interest to make him the majority 
partner (52.5%). 

Consequently, submit'that the majority Interest is 
sienrncant to the extent of the declarations wo have requeste. 
roea rdinp the continuation of Fahey.s .ana C .ri„l functions in 
his capacity as partner-administrator. 
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TABLE A- 1 . INCOME SHARING UNDER THE 7 . 2 - 7 . 3 - 7 .4 FORMUL \ - 


x 


Year 

Capital 
account 
balance 

(average level 

during 

year) 

Partnership 
Income 
bef ore 

depreciation 

7.2 

McK 
& S 

7.3 

F ahey 
A M 

(1) 

$ 0 

$ 100,000 

$ 0 

$ 0 

(2) 

10,000 

II 

2,000 

2,000 

( 3 ) 

50,000 

II 

10,000 

10,000 

(4) 

100,000 

It > 

20,000 

20,000 

( 5 ) 

200,000 

\ 

II 

40,000 

40,000 

(6) 

300,000 

W 

60,000 

40,000 

( 7 ) 

400,000 

•1 

80,000 

20,000 

(8) 

300,000 

It 

60,000 

40,000 

( 9 ) 

200,000 

\ 

ft 

40,000 

40,000 

(10) 

100,000 

It 

20,000 

20,000 

(11) 

50,000 

W 

10,000 

10,000 

(12) 

10,000. 

It 

2,000 

2,000 

( 13 ) 

0 

100,000 

0 

0 


Note 


* Levels of capital account over $ 100,000 within which Article 12 (H) may c 
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OP VARIOUS 

7.4 

LEVFLS 01 CAPITAL 

ACCOUNT • 



McK 


F alley 


Total 

& S 


& M 


$100,000 

$ 50,000 

( 50 %) 

$ 50,000 

( 50 %) 

96,000 

U8,000 


48,000 


80,000 

' 40,000 


40,000 


60,000 

30,000 


30,000 


20,000 

1 ' 4,000 

( 70 %) 

6,000 

( 30 %) 

0 

0 


0 


0 

0 


0 


0 

0 


0 


20,000 

1 ’ 4,000 

( 70 %) 

6,000 

( 30 %) 

60,000 

30,000 

( 50 %) 

30,000 

( 50 %) 

80,000 

40,000 


40,000 


96,000 

48,000 


48,000 


100,000 

50,000 

( 50 %) 

50,000 

( 50 %) 



. See discussion under "A" in Reply Brief. 


torn te 





Year 

19<55 

1966 

1°67 

1968 

(a) 

(b) 

1969 

Note 

* In 
All 
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c '< : 1 


TAHI.F, A-2 . SUMMARY OF ANNUAL ALLOCATION'S OF 
FOR THE YEARS 1965 through 1969 
_ "Interest" earned In capital account 


INCOME llEl Oltr. • 


Balance 

during 

year 

20% 

"intorest" 

20% 

"interest" 

Partnership 

income 

(average) 

(annually) 

(cumulativc) 

before 

depreciat ton 

$ 50,000 

$ 10,000 

$ 10,000 

$ (loss) 

150,000 

30,000 

40,000 

> 

(loss) 

300,000 

60,000 

1 

100,000 

(loss) 

100,000 

6,000 

106,000 

106,000 

0 

0 

0 

14,000 

\ 



120,000 

0 

0 

0 

108,000 


1968 , the capital accounts were reduced to "0" in April by withdrawn 
the figures used are rounded off to the thousands. 


/v 
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1 MOX USHER mu 7.2-7.3-7.FOU-'IUhA — 

-, a , on 


fahoy 
& M 


Total 


Fahey 
& M 


$106 000 


(ioss) (loss) 

(loss) (i 0 

ss) 

(loss) (loss) 


$ 1'4,000 $ 7,000 (50^) $ 7> 


000 ( 50 , 4 ) 


108,000 54,000 ( 5 0$) 54,000 ( 504 ,) 


300,000. 
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RE: U.S. v ''’hcmas Fahes 


GROUP n 


Specific Extracts from Record in Arbitration 


Extract 

D-l 

pp. 237-251 


D-2 

pp. 322-327 


Items Covered in the I-’c ord 

Specific offer made in January 19e8 by taxpayer's 
partner to completely change partnership agree¬ 
ment and division of income. 

Offered to eliminate provisions on "depreciation", 
"losses", and "profit.", includi: j the "cu.umulative" 
on the capital account. 

Offered to eliminate everything and replace it 
with a straight 80/6-20/ split of "everything". 

Taxpayer did not accept on the ground the per¬ 
centage was unfair since he was now claiming 45% 
of the "profits" under the agreement. 

A year later, taxpayer's partner threatened to 
"end the partnership" over disagreements regarding 
certain disbursements - becemt or 1068. 


p -3 Taxpayer's partner asked minor partner (Simpson) 

pp. 1222-1228 to help him physically take over the business by 
locking the taxpayer out of his office at the 
meeting in January 1969, but the scheme was 
dropped. 

Simpson comments on attempts to resove the 
differences between the major partners. 

Sale of Simpson's interest to taxpayer. _ 



Fxhihli n ' rbi,r t“ 0n Ret « fd Extract* - Group D) ** 

'BssrarSS-« 




(Exhibit iCK received in evidence.) 

0 how, on EiccewLcr i£,th lQnv 

u ' iJe/ # was there a calo 

or sowo of the property which the corporation Iced 

previously purchased, a portion o £ it to tho Texaco 
Company? 

A KlBt iU CO ‘- cct - WQ sow = Portion of the 
property that we had acquired front the Syracuco General 
Hospital which was not- which vao not required for our 
use to Texaco for §10,000. 

Q They now put up a new yas station on that 


corner? 


The corner of Costlq and Salina. 


CUAHUbMI J/.C03S: Iiow much was that sold for? 

Tuh WISK3SS: 16,000. One snail portion of tho 

existing station. 

f 

“““““ VOU told tho an additional 

parcel? 

Thh WITNESS: That is correct. it was a houso 

next door they had a station there, and wo 
cold then tho house next door to it. 

Q how, what was tho next visit of Mr. KcXinnoy 
and Dr. Simpson to Syracuse? 

A on January 11th and 12th, 1260, they both 

ca:.ic to Syracuse. 

W rrid yea have a conference concerning the 
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business of the corporation, the partnership, at that 
time? 

A we certainly did. 

Q Would you tell us who was present at that 
conference anu where it was? 

A Yes. It was conducted at Castle Host, and 
wc started off early in the morning and Mr. McKinney 
and Dr. Simpson and 1, and wo were later joined, about 
mid morning, by Mr. Metzger. 

In the early part of the morning I gavo a 
rather detailed presentation on tsc physical opcracion 
of castle Rest. V.’e had bees open for seven months 
now, and were just hitting our break even point. V.’o 
opened the previous May, V.e were still having some 
real rough sledding and there was a lot of early derails 
hanging over our heads which I was coping with and wc 
had quite a discussion on those, but we had turned the 
corner; we had finally broken oven. 

CI1AIRMP.2J JACQ3J : What day was this tliat you 

broke even? 

ThL WITKhSS: This was in January. 

Q ‘60? 

A *63. 

CHAIRMAN JAC0S3; You broko even on operating 

, as far as operating tho homo gooo? 


ccpcnsca 




- 
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TI12 WITHES3: That is correct, yes. 

CHAIRMAN JACOL3: Okay. 


XIIS WITiTHCS: In that mooting, after I gave my 

presentation, Hr. McKinney repeated tho arguments 
that were eiven in llr. Murray's offico tho 
previous July regarding Articles 7.2, 3 and 4 
of the partnership agreement, and claiming 
that I was wiped out of any profit charing 
because the investment had reached, had pcubed 
up to somewhere in the neighborhood oi 
$330,000. 

I repeated all my arguments tint 
went over in Mr. Murray's offico nix months 
previously, and this, there had bean conversation 
bade and forth in tho intervening cine month 

f 

period!. 

CilMIUlAH JAC023: Could I ask you something? 

VK2 WITHERS: Vos, surely. 

CHAIRMAN J’.COHS; This time, this last conversation 
took place, where did rt tales placo? 

XUS UITNHJ3: Vou mean tho ono in January? 

CHAIRMAN JAC0H3: January of 19G0— 


TII2 WITNESS: 


It started in my office, and I 


didn't— vo convened to a special, to a 



private room up 


in the fourth floor of tho 




(Arbitration Record Extracts — Group D) ** - . I 

Exhibit D-l — Testimony on McKinney's offer to eliminate 
partnership agreement and substitute a straight &0°'o-20% 
split (Pages 2.17-251 of Arbitration Record). -" — 

nursing home because wo didn't: want: any 

CIIAUC1/J7 oLCOLS: Who was present at tho time? 

z Dr. Sn.naa*. ana I'lr. I.c*\mnoy and X, 
at this particular portion. 

Clt'ilisLr.L J7.CGD3: What time of tho clay was this? 

Do you know? 

T1IS V.’IC.'LOS: It uat, about ten-thirty in tho 

morniraj when wc got into this aspect. 

Wo started off at breakfast , and I 
gave an operational report and then tho 
argument came up again about this wiped out 
thing because of the capital investment. 

CIIAiarJUJ JP.C0D3: W’.iat did ho say was wiped out 
at that time? 

f 

THU V7I'fi7L33: lie said, because tho capital invest¬ 

ment, tho capital account had reached, lead 
peaked up somewhere in tho noigldiorhood of 
three hundred twenty to three hundred thirty 
thousand, that according to the partnership 
agreement that I was wiped out*and I had no 
chare, no interest in the partnership, and no 
dr.ro in profit of the partnership. 

I said I didn’t interpret tho 


J r . ^ IT 'lev, c ./,i \w* 'J Ci^ 
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t >4 

241 


was referring to the third division of profits 


only ar.d ignoring the first two divisions of 
profit, which was basically tho 50-50 deal. 


ai*d ag^*in ti»osc aro argui.ic..«ws as x related 
last tir.o, tint had occurred in Mr. Murray r a 


Ox.icc xi..o««tiis pj*cvrousxy. 


m i .hivinjC^ Lx c CxiJ-C toOC. ^ 

suggested tint 'wo rewrite the partnership 
agreement; that I accept a 20 percent straight 


interest in tho partnership and it bo otatod 
that way rather than a division of profit 


based on capital account. 

I did not agree with this position, 
and I said 1 was r.ot in any way wiped out, 
and wo left the meeting, X thi;2;, all in a 

f 

very unsatisfied condition, and Mr. Murray— 
or Mr. MeMinney ashed if I would a.cat him in 


Hew Yorh in a couple of weals with Dr. Simpson, 
and we eouid tar* about rt aga^n, and X s a re 
cure, wo would Meat and talh about it ugSj.ii. 
q At this point Mr. McKinney, after reiterating 
his position, stated to you that ho would rewrite tho 
partnership agreement and grve you a 20 percent interest; 
xS Uix rigut.’ 


A Suggested 


the partnership, yos, that the 


a 
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partnership agreement Le rewritten and just state it 
ra straight partnership interest. Also that they 
ov(scoao t that they would sorget about"*— there was a 

isio** in there, tne first division of prosit/ boiuy 
iO percent on the capital account cumulative from the 
time tac monies were pus m, and in addition to r c~ j di* j ii.p 
the interest on a straight 20 percent for mo, tint they 
would forgot about the cumulative tint had bean reached 
at that point. 


CIIAXhI'iAIJ Ji.COs.j: I don't foil on you. 

Quay. 

Ci.iiiu o<iCwu^ • Cou.c. you taro 1 l** — 

THE WITHE3E: llaybc 1 ought to refer to tho 


agreement. 

CIIAIKHAH sACOEEt I think wo are familiar with 

i 

the agrcc-Ttc-.t. I don't follow your orpin net ion. 
You are talking cumulative and tho rest of it. 
Keep it in tho categories. 

AltBITKATOh DEVCECETE: What is tho cumulative? 

THE WITHE3E: The agreement provides for first 

divicion of profits shall be 20 percent on 
tho capital account, cumulative from tho time 
tho money is put into tho project. 

how, there wero monies invested 
in 19C5 and monies were in tho capital account 


tJ 
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in 1955, but wo wore earning no profit in '65 

and thoro was money in, in '66, and wo woro 

earning r.o profits in *66, but the 20 percent 

of the capital account wa3 a first draw on 

profit at such time as they would bo carnod, 

was accumulating. 

AH3ITEJVT0.1 D£\7C.<SZ>?Zs In ofchc-r words, tho amount 
of tho capital account would be a cun total 
of tho contributions at different stages up 
to the time that the profits wore to bo 
disburses! or distributed; i3 that it? 

TIES v/ITh’D3S: bet's uso the number example. 

If there were $25,000 in tho project 
in 1965, for instance, and no profits were 
earned in 1965, but tho investors wero entitled 

f 

to 20 percent of tho capital account in 1965, 
or $5,000 would accumulate, credit of $5,000 
would accumulate at such time as profits 
wero carnod, and it would bo a first draw on 
profit. 

I third; the language of tho 
agreement says "cumulative from tho time of 
tho investment." 

That would bo a first draw on profit, 
at sue’, time nr; the profit wero earned. 
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Wo had 'chat situation in 1DG5 and 
wo had it in 'GG a.<d now wo liad it in 'G7. 

CIIf.iiv.iMJ JACObC: So they wore getting 20 pcccont 

return on 23,C0C— 

VIIW WIT11233: They ucrc earning. 

CuhCo..3. For each aouitronal year? is 
that correct? 

TZ23 ViXh<c./S; Tint in correct/ yea# 

CKf.iTCtv; JACOr.S; Plus additional capital au they 
wore put in? 

Tils WITU333: As tho capital, for the time tint 

tho capital account was intact for every day 
that there was a set suu of dollars in tho 
capital account, they were earning 20 percent 
annual interest rate on that monioa. 

i 

It would be distributed to then 
at such time as profits wore produced. It 
would be a first draw on subsequent profits. 


That is 20 percent a year, and that adds up 


each year? 


A Kight. 


Go that* 


CilAIIdtAU JACOPO: That is cumulative? 

Tin; '..IT1T3S3: Right. From tho time tho money 

vs; invested. 


. ‘V ) 


i 
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AilBITHAYO.l UAIjOHHY: So as an example, if thoy 

put another twenty-five in in 19GG, and they 
would got 20 percent in 'GG on fifty? 

THE WIYH2SS: That is correct. It would bo 

added on. 

C1V.I.UJACOHH: Vo five before? 

VIE W.ITE23S: So it would bo f if toon thoucr nd, 

the first distribution of profits, they would 
bo entitled— 

CI1AIHHAN JACOE3: Would you be entitled to fifteon 

thousand for the corresponding yoaro also? 

THE WITNESS: Ho. That would be a first draw. 


and from then on it would bo a year to year 
basis when we caught up with the cumulative. 

CHAIEHAi; JACOfsS: All right. 

f 

Q Was there anything else discussed of ar.y 
import at that meeting on January 12th? 

A Ho. Wo agreed that wo would got togothor 
again, and Kr. McKinney wanted to meet in his apartmone 
in Hew York to discuss it, and I agreed, I was opon to 
discuss it further. 

Q On January 2Gth of 1Q6G did you go to Hew Von- 
for the purposes of carrying out further discussion 
concerning this pv.tt-jr? 


I did. 


A t -Jf 
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Q Where t/ac ti.at discussion had and who was present 

A The ’iacuccioii was held in the morning of 
January 23th, 196C, in Mr. McKinney's apartment, and 
Dr. 3in.pnon and lie. McKinney and I wero present. 

Q >/nat concussion was 

A VTo got into the same topic, again, and the 
point ir.ado, because the capital account had reached 
£330,GOO tint I had no share in the profit distribution 
of tho partnership; therefore, -io interest in tho partner¬ 
ship. 

MR. MURRAY: I allowed considerable latitude, 

and would you rair.d having hint say who saiu what, 
and Mr. McKinney said and what Dr. Simpson 
said and what ho said? 

Q If you could recall who said what, state it. 

You don't knew the exact words, I toko it. 

A Dr. Simpson was ;.air.iy silent in these discussion 
Mr. McKinney and I did most of the talking. 

Q What did Mr. McKinney cay? 

A Mr. McKinney claimed again tint 1 had bees*. 


wiped out because of this capital account pocking at 
530,000, approximately, and ho tried to convinco n.o 
to agreo to a rewrite of tho partnership agreement, 
spelling out r. straight 20 percent iatcrosu ior Fane ~j, 
and Metzger \;as i.ok c~'.<ocrn rt :t ana no woul— su~..l »*..vo 
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5 percent, and then 75 porcont to bo divided betwoon 
br. 2iir.pson and Mr. McKinney, based on a ratio of tlioir 
inv cstmont . 

0 Dad no also make any offer concorni:>g the 
cumuli vo profit pro vie ion? 

A 'fee. -la nucleated t-iat as an inducement to 
do this that wo forget about tho cumulative, and that 
the straight percentages should apply immediately, and 
tliat tho cumulative clause Oi< eventual profit would bo 
v'^pca out. 

Q What did you stato? 

A I said that 1 would rather stich with tho 
P^ 4 rcnorship agrcc-scas as it was macio, ana this was a 
50-50 deal from the beginning, and that 1 would stick 
with it with tho deal wo made, and I didn't want to 

t 

change tho partnership agreement. 

Q Was that, in essence, tho substance of ycur 
discussion at that trip to Kew York? 

A Mr. McKinney was very upset about my position 
in tho matter and said, "I am not satisfied with this. 

X insist that we go down and see Murray tomorrow and 
discuss it in his office." 

Q Did you go to Murray's office tho nait day? 

A V.’o etaycii overnight and mot in Kr. Murray 'a 
O—__eo she nests morn rvj. 
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Q Who met in Mr. Murray's office? 

A Mr. McKinney, Dr. Simpaon, I and Mr. Murray. 

Q Would you toll us what tho discussion was at 

that time? 

A May I refer to my notes for just a rains to here? 

Q Vos. 

ARDITKATOK f-MLOMET: This is January, 'GO? 

TIK3 WlVhESSj This was January 2Gth, l'JGO. 

0 The meeting that you had at Mr. McKinney's 

apartment was on the 20th? 

A That is correct. 

Q Vais is tho following day, which would bo 
tho 26 th? 

A That is correct. 

ARBITRATOR DEVC.13f.T2: Was Dr. Simpson there? 

Q Dr. Simpson, Mr. Murray and Mr. McKinney 

and yourself? 

A Taat is correct. 

Q ' Murray and yourself? 

A That is correct. Wo met again the ncilt 
morning and Mr. Murray had been apprised of tho fact 
t'aat I didn't agreo with tho interpretation of the 
partnership agreement as it was given to me, and Mr. 
Murray said that no ought to hnow w.j'c it meant, that 
ho, it was his agreement and who was more qualified to 


i 
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interpret it than ho wao, and ho agreed wholeheartedly 

% 

with Mr. KcMinncy's position, that I indeed had been 
wiped out of tho partnership. 

Q Did ho make any other continento concerning th^u? 

A hell, he said ho was disappointed in tno that 
I hadn't agreed with Mr. McMinncy tho day beforo, and 
that gust to cheek tho point cut he had had two lawyers 
working all night long looking into tho law on tho, on 
the point. 


q Did Mr. Murray mention tho proposed now 
agreement of the 20-C0 split? 

A Indeed ho did. Ho suggested that if I wao 
smart, I would toko it and forget about my pooition 
regarding the Article 7.2, 3 and 4 relationship. 

Q What did you respond? 

f 

A I flatly agreed to do it. 

AhSITfdVfCU MALQkbV: To do what? 

?I1D WITW-3S: To submit to a change, to a rewrite 

of tho partnership agreement spoiling out 
an C0-20 percent arrangement. 
q Vou agroed to it? 

A I said I refused to agree. 

Q I think wo heard you say, -I agrood to do it. M 

A I flatly disagreed to submit to a revision 

tho pa re., or ship agreement. Well— 
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Q Was any mention made nnout arbitration at 

that point? 

A Yes, it was. 

0 Toll us about that, ana just go tlurough t^cso 
as v;o can, and wo will speed it up. Go ahead and toll 
us who said what right through tlio mooein-,. 

A wo land hind of a doadloch as to tha interpretation 
of these particular clauses of the agreement, and I 
said wo ought to be ablo to get this thing interpreted 
for us, if we can't agrea wo ought to bo able to get 
the thing interpreted for us, and ho said, "Yeah, wo 
could go to arbitration and get it settled, but that 

will cost you $20,000." 

I said, "hell, I would bo very happy to put 
this question up to an impartial interpret eion. 

f 

q who said that? 

A I said that. 

q Who said it would cost you $20,0s0? 

A Mr. Murray. 

q Did Mr. Murray make any— 

A And whoa I said, after I replied in that 

manner, thcro was Quito a bit of cilcnco, and then 

Mr. Murray said, "VJcll, thcro is x.o reason to sottlo 
the question now, and you have got your work to do up 
thcro and we can settle this any ta..c." 
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Wo kind of liad reached an impasso then, and 
the meeting became social rather than business, and on 
the way out Mr. Hurray suggestod that it might bo wise 
o Z mo to sell my interest in the partnership cor, to 
Hr. HclCinncy for something in the ncignbornood of 
v5C0, COG, and then to fa.;o a management contract to 
still administer the nursing homo at a salary of about 
535,000 a year. 

I didn't pay much— I didn't give this any 
serious attention, and it was said as an aside on the 


way out, and X did not respond to that. 

q up to this point, Iir T Fahey, had there boon 
any dispute in relation to operating tho nursing homo 
business betweon you and Hr. McKinney? 


A 

Q 


Kono whatsoever 

9 

Wore you operat 


ir.g tho nursing homo up to 


this point? 

ft Completely, yes. 

q bow, was that all, in essence, tliat was 
uiscusscd in tho meeting at Mr. Murray's office? 

A Y03. 

q On February 9, 1900, was there somo correspondence 
between Dr. Simpson and you^soli? 
ft hdiat was tho dato? 

q February 5th, 1000. 
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(Arbitration Record Extracts — Group D) •* 

Exhibit D-2 — Testimony on McKinney's threat to end the 
partnership In December 1968 (Pages 322-327 of Arbitra¬ 
tion Record). 


| ■Ust j '^2 jj ? ^ 


A yes. After this. 

q dd you hove n iuectii'3 v i.th i r. McKinney in 
Syracuse on December I3th, 1*}03? 

A Vos, I did 

q Did vow discuss general!* f.ir.ancial business of 

the partnership? 

A Yes, we did. 

Q X^as anything else disc”:;so’ of any significance? 

A No. lothing of any significance, great 

* 

significance with regard to partnership relationships. 

q on December 20, 1963 did you receive a phone 
call from Mr. McKinney? 

A I did. 

g What was the conversation you had with hiru 
at that txre? 

A Mr. McKinney asked me if I paid the Jackson, 
Nash legal bill that had been received, dated September 

6tli, *63, and 1 said I tod not. 

H o s a>d the t ho want ed it paid and I said, 

v.-c’l, I said I don't know, I want to check it out and 
I haven't hau a chance to check the bill out yet, and 
he said he wanted it paid and X said— ho alco said if 
I had taken my car off the Castle Ueat books yet and 
I said no, I had not-— 

q Did pc. MciiL’i ipv give you any ultimatum at 





tiia*: point? 


F < Arbitraiion Record Extracts — Group D) ** 

* b “ , ~ Testimony on McKinney’s threat to end the ^ 
D “"" b ' r ,% " "*» 322-327 AtWm . V 


He said if 1 didn't uo these things it would 
bo the end o£ the partnerchip. 

0 Was that the cuLcta ,ce of fh-.f i 

or that phone conversation? 


A Yea. 


0 b.'.u you receive ci letter dated December 20, 

1?CC, from Mr. flcnini.o/V 

A The rime clay, yes. 

0 ho you have a copy of that? 

A \es, I do. it was a registered letter, 

incidentally. 

(Em lb it TT niar.Led for identification.) 

Ittt ’ y ' C CUHl,l: 1 offe - f O- tile record a letter 

dated December 20, WG3 # from Mr. McKinney 
to Mr. rahey. 

CHAIRMAN JACOBS ; Any objection? 

**• MC 0UKi,J Consisting or two pages. 

MIc. MU.cRAY: ho object .o.i. 

CHAIRMAN JACOi-S: Received. 

( cm. iibit TT received in cvidenca.) 

(Iiiuibjt ’ju Marked for identification.) 

CHAIRMAN JACObS: Tills letter- of December 20 states 

thar you are to take certain action prior to 
the tir.it that iou were told to pay the bill 
ol ... ll .,i,i e. » array dated September 6th, l'J6C. 


i 
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(Arbitration Record Extracts — Group D) ** 

Exhibit D-2 — Testimony on McKinney’s threat to end the ^ 
partnership in December 1968 (Pages 322-327 of Arbitra¬ 
tion Record). - 

T.'.n theca n,:y uo u. '.ltnt'.on O" ong the partners 
eor.ccrni:: j that part van. 1 , nr bill? 

THE ’WITHERS: '.’a;.;, ther a hid been, there had been 

coanynicothen \aS". a.*'! forth. 

CHAIRMAN JACOBS: A. T o:,j .••3.1 the partners? 

THE WITNESS: Just I.c.C.innep and I. 

C FA LIMA N JACOBS: Was consuItation among 

all the partners? 

T1IE WITHERS: On that particular bill? 

C HAITI: AN JACOBS: P.ight. 

THE WITHERS: There war. some conversation with 

Dr. Simpson about the bill. 

CHAI.'U-IAW JACOBS; If i j a simple question I am 
r sk ing you. 

THE WITNESS: Vos. 

CHAIRMAN JACOBS: Among all the partners. 

THE V.'ITNESS: •’>. Metzger— I do not recall 

Metzger being involved ; n the conversation. 
CHAIIU-.Ali JACOBS; ’or' about the rale of your 
station wa^on? wa n there conversation 
a;..eng all the partners n n that? 

THE WITNESS: I think all except Iletzger. 

CHAIRMAN JACOBS: Hov a v oi’t reducing the ca’ary? 

Was there consultation among all the partners 


324 


on that? 
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(Arbitration Record Extracts — Group D) ** 

Exhibit D-2 - Testimony on McKinney's threat to end the v 
partnership m December 1 %8 (Pages 322-327 of Arbitra- 13 < 

lion Record). 

TUB WiTMKSSs All o-c-.t jw.f-.ger, and I don't 
c r ^r 11 »»i, ’ • lc ■’ ?>p t' > i'-t 

CHAIRMAN JACOBS: y„ u * testifying here that 

th, ' re consultation by all the partners 

prior to the tire that the action in this 
.’otter ':<nr '-alien; .is that right? 

THE WlTMigS; yr,. 

Q On January ( th, 1909, did you have a meeting 
rn Syrnduse with Mr. boXinno'? 

A I did. 

Q )rt>at tramp* ro 1 it that tiiro'* 

.*‘® - - hicRAY: What van thifc date? 

ER. ‘ C Cl’RN: Jannary 9 # '(>9. 

A on January 0 of thin year we had a regularly 

: chcdr led ~cot*n 3 , a.. ’ Mr. McKinney arrived alone, and 

1 had been expecting Dr. Simpson at this meeting and 
he did not make the meeting, and it was a rather— we 
v/ont through oi r regularly monthly routine, a rather 

r’).reviatod kind of a Meeting. I received a telephone 
call— 


Q At the meeting die! yon discuss the ultimatums 
set forth in the Dwortcr 20th, '6.9 letter? 

A !V>, didn't. It was an abbreviated formal 

ki >d of a -ecti-u and wo didn't get into anything 
. rover* la l at kh-«t ,,artier. 1-r rooting. 
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Exhibit D-2 — Testimony on McKinney’s threat to end the 
partnership in December 1968 (Pages 322-327 of Arbitra¬ 
tion Record). 


< 326 


Q Later o" that art ic.’.lac ^vct.'ini, did vou got 


a phone* call from Dr. Sim-so:::* 


A 7 did. 

i 

3 What; '.nr tho substance o the con vernation, 
and who said what it. that? 


A Dc. air"3 r<v told no that :.r. McKinney had asked 
him to accompany me to Syracuse — accompany him to 
Syracuse for the meeting. 

Q Th-»t va 3 the Meeting that was held that day 
which he didn't attend? 

A That day which he did not attend, and ho 3 aid 
that he just couldn't come to the meeting, and he wanted 
to knew what 1,’elker did, and he asked how the meeting 
had gone, and 7 said it won Id. room to me it was a very 
reserved kind of a meeting and wo didn't get into the 
controversy subjects that had crooned no. It wan an 
abbreviated meeting, .and he said that was strange because 
he had been contacted Ly Mr. McKinney to accompany, 
for Dr. Simpson to accompany McKinney to Syracuse on 
that dry, Dr. Simpson— Mr. McKinney wanted him to 
participate in a plan wherein Dr. Simpson v/ould divert 
me from the premises and Mr. McKinney would contact all 
the key nursing homo personnel and offer them substantial 
salary i ncr on sos and lock no out of r.y office and deny 
me ' ny access 


to my records and paoers, and just lock 
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Exhibit D-2 — Testimony on McKinney's threat to end the 
partnership in December 1%8 (Pages 322-327 ot Arbitra- * 327 

tion Record). --- 

wo out. 


Dr. Simp SO)! we:;.*. < 


i jr *-tic Ipate in this plan. 


a::J ho scirt ho couldn't >,c 


:.c' -it’ in '-.he plan. 


1 


show VO;. Eihii .it 


I'U .nrked for identification, 


which is a letter i.ro.i iinrry houiei., at 
W’lliar- l. Cnss, nt'-orno^, -in fed \tm.hv 
ask you if you received, a cony of that? 
copy that you. received? 


orr.ey, to 
17, 1969, and 
Is that the 


A 


Ycr, this is— I 


a copy of this letter. 


correct. 


Q Mr. cass at that time was william Cass, the 
attorney here in Syracuse? 


ics. Uy this time J had decided that I 


needed some counsel and this in r cou".?. c of months 
previous, I liad retailed hr. Cass 'o represent me. 

Q Was Mr. Cass representing you at the time? 
A Yet, he was. 

Q Mr. T.eBicn vras Dr. Simpson's attorney? 

A That is correct. 

MR. MC CUR;.’: 1 thirl; you have seen that. 

I offer that i. evidence. 

T will withdraw my offer and lay 
sonc more foundation. 


Q 


It appear: that 



parr.orap.?i A of that letter 


refers to ar 


■ rO letter. 


there a.iy enclosed 
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Exhibit D-3 — Testimony on partner Simpson’s refusal to Join 
McKinney in tactics against Fahey, and sale of Simpson’s 
interest to Fahey (Pages 1222-1228 of Arbitration Record). 

’ 1222 




C. Tell us about L^’OcivJ. 

A .vdi, realizing trio vulnerability ol ray 
position, l deciaed l v.oulu talk to Mr. Fahey, and 
decided to negotiate wish hirr, and to soil out my 
interest to hut. 

j Kcv, did there come a tirae in September of 
196B, or thereabouts, tnat you had a conference with, 
or convex-ation with Hr. McKinney relative to 
removing lx. Fai.ey as udnini.j-.ratorV 
A Vos. 

g Tell uu vlu'ii that octurtu and vhat was 

..aid. 

MR. hLiU'hh; V.hai. v.us tile, elate i 
MR. MC CURtti aeptetsber ci xJGb, on or about 
tni-i* t x(uc. 

A Kot that early, no. 

Q When was it that you did have aomeV 
A it was about in uccc;aber ol 1 l>ii or January 
of *69. 

g what did Mr. McKinney say and what did you 

say? 

A Ac this time Hr. McKinney told me that ha 
was, that ho couldn't alio - ice, Fahey to beco.aa 
j ndisjr -- 1 s—•-1 e, end that l*w *ould have to fire Kim. 

M.. sue jested Ll.-i- we go Lo Syracuse anu that 1 
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Exhibit L>-3 — Icstiniony on partner bimpsun's refusal to join 
McKinney in tactics against Fahey, and sale of Simpson’s “-g 
interest to Fahey (Pages 1 222-1228 of Arbitration Record). 1223 

To n - r'iihay out to breakfast while ho informed 
the supervising personnel of the nursing homo of 
a change in administration, while increasing their 
salaries twenty per cent rn order to keep thorn on 
and retain their lovaxty. 

q When war. thirV 

i\ yhi 3 vas in, I a": not sure when he first 

suggested it. I think it war ir. November or December 
of 'V6. nnd I wa 3 to go up in January of *C9 with 
'.in to do this. 

Q Did you do it? 

A No. 


g Did ycu tell .’IcJCaney that you would not 


do it? 


A No. I just didn’t go. 

g Did you have any conversation with Fahey 


about this? 


A Kot irrr.odii.tcl>, no. X didn’t inform him 
about this because X dien’t — I was, 1 was trying 
to get t-.cai to work togethev, and iccolva their 
differences so that we would have a nicely- functioning 
business, and not all this controversy. 

UJAIIUIAN JACCbii: You c^y df fforenceo, and what 
were tl.o differences that you knew at 

that t_i U*. 


o 
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Exhibit D-3— Testimony on partner Simpson's refusal to join vi 
McKinney in tactics against Fahey, and sale of Simpson's } 
interest to Fahey (Pages 1222-1228 of Arbitration Record). 1224 

fti.J WIlMdSl: Knini;. In 'oived Ml. McKinn sy felt 
tnat ha wa«n'being «»ept informed of 
details of -..a operation of cite nursing 
hoiae by Mr. Fahey, and ha was up3ot that 
he wasn't getting fre quent enough reports 
lean Mr. Ea.iey. 

Q Was there t:rae r.ioeusrion, or were yes aware 
of any dispute in relation to far', Murray's legal foes? 

A Gli, yes. You see, Me.. fancy explained to 
iae that at the end of the vonr he would have to 
justify expenses to the Medicare and Kedieaid people, 
including the $000. a month retainer to Mr. Murray: 
since our legal bills were nj.vhare that, he felt that 
this would be fraudulent, and he refused to go along 
with Mr. /McKinney's insistence that this bo, this 
retainer be put inLo effect, and it >/us because of 
Mr. Fahey's intransigence that he said, "Well, all 
right, your salary goes bach to $20,300., from 24, 
and yoi have got to buy back your car from the 
nursing hone" and so forth. 

0 by "he", do you mean vjl . McKinney? 

A Mr. McKinney wanted, with Mr. Fahey. 

Q Yea. Wow, did you eventually cuindnate 
a proposed sate of your interest to Mr. Fahey, 
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Exhibit D-3 — Testimony on partner Simpson's refusal to join 
McKinney in tactics against Fahey, and sale of Simpson's 
interest to FaheylPages 1222-1228of Arbitration Record). 


Q war Ll; x l . 

A March 3.', M'h'. 

I' baa that v.rnns of r document entitled 
’ Ccnv i.vaucc c£ tm.MCot Jh.c axtge Ji v <20n to ("homas 
fahcy", dated March 12, 


MR. ,'IC CIRK: 3'hSel, * believe, j.i in evidence. 
(At thi3 point a chert r< cess was taken) 
CH.--IKMM* JACchSi * laces lictc vhc. appearances, 
.Hid we will ccntinuo where wa left off. 
b Y MR. i-»: CUK3: lucnt*: rtuing) 

Q Referring to the Conveyance of Interest 
of Ceorg- oil son U lho..i.v. Talicy of Ma-ufc 12, '6S, 
which you identified, were you subsequently paid 
$45,750. for yov.r into.;eatv 


A Yf-6. 


Q now, while you were carrying these 
necotiateci.s on wit:, fir. rY hey, to i-urchase your 
intarc^i, did you acrcaint .'or. McKinney of this? 


A no. 


Q v.’hat was your p..z£Osc in net doing go? 

A Well, I was scare a l v;ould be, 1 would be 
boughs ou_ lor $15,000., m-2 .‘ir. Murray hiroself 
had raid that tone Ling in hi' office, July 24, *08, 
. hu r -out, an 1 much larger caah 


with the $t.5,000 
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Exhibit D-3 — Testimony on partner Simpson’s refusal to join 
McKinney in tactics against Fahey, and sale of Simpson’s 
interest to Fahey (Pages 1222-1228 of Arbitration Record). 




1226 


input, in hie words, he said, ".limpson io yetting 
scrowed", and his agreement of November 5, '68 with 
the ceiling but no l'loor, didn't make me feel much 
better, give me much reassurance. 

Q Waa ii; then that you consulted with Mr. 
LeBien as counsel/ 

A Ve3. 

Q Did Mr. Lebien act as your counsel in 
connection with the agreement dated March 12, 1969? 

A Yes. 

0 Do you know whether or not Mr. Fahey had 
counsel at that time, too? 

A I believo ne did. 

Q Mr. Murray was no longer representing you; 
is that right? 

A That's right. 

Q Since your graduation from medical school, 
and your post graduate training, have you had 
occasion to vork in hospitals end other medical 
facilitioc? 

A Y 03 , indeed. 

Q Have you, in connection with that work, 

made observations as to patients' care and treatment? 

h Of course. 

Q _During yo'.’>. <_c .iiioctio- with Castle Rest 
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Exhibit D-3 — Testimony on partner Simpson's refusal to join 
McKinney in tactics against Fahey, and sale of Simpson’s 
interest to Fahey (Pages 1222-1228 of Arbitration Record).-- \221_ 

Pinning Home did you have an opportunity to observe 

the method and manner of caif- given to the 

patient during the pdmini. tratio.i of Thomao Falicy? 

^ Yon. it v/as one oi wy great pleasures, 

because when we uent on round 3 —— 

‘its. MuRRAY; Objection. 

Q Your aaEWer to that in yea? 

A Yos. 


C Wliai. did you* obseivationa consist of? 

A Well, when Tom and I would go from bed to 
bed, he vould know who patients by their first names, 
and the morale there was absolutely superb among the 
employees; tne patient 1 ’' enre, I have a number of 
letters of appreciation from relatives of patients, 
and from patients, and from visitors, showing thsi* 
opinions, too, which backed up my feeling of what 
a first-cia3£ facility Tom was running. 

Q In relation tc the medical care aspects of 
it, do you have an cpin.ic v; 

A The patients worn beautifully taken care of. 
and tney -- 

cl Go ahead. 

A Vsell, 1 could go jr. at length about them, 
because l was proud eg a physician to be involved in 
a nur: i:ig home v.'here vc ha! a sincere interest in the 
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Exhibit P-3 — Testimony on partner Simpson’s refusal to join _ 3 
McKinney in tactics against Fahey, and sale of Simpson's r 
interest to Fahey (Pages 1222-1228 of Arbitration Record). —-— — 

wcl /.are of U:o in<i : .visual oat and :.t was not a 

ujed popple lot, which do many i f them arc. I was — 

and the finan.'inx ictun marie me '"icy happy to be part 

of this, and nl o reluctant to leave it. 

q why did you leave .it- 

A uoectuiie my investment vac jeopardised, aa 
far ns 1 could use, and 1 nad nr- teal feeling of 
security. 

MR. I<C CUR'is 1 Uustfc t.h;- It all of Or. Simp eon. 
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(Settlement and Financing Papers — Group E) * 
Exhibit E-l — General Release To Thomas Fahey from Walker 
and Jane McKinney (Oct./72), 


Julius Ulmmiu m . inc . law lit «'i> ... 

eo riCMANac Pi»ci at ohoadwat. tu w yumk 


Go all to U)j;om tlje£c presents LJjall come or may Concern, 


O r £ c t i li g: kno w ye, That 


\ 


/OOst/CU, 

for and in consideration of the sum of c&t^f /ye^trz' 


lawful money of the United States of America to 


dollars (Sy — ) 

in hand paid by 


the receipt whereof is hereby acknowledged, have remised, released, and forever discharged and by 
these presents do for . 

heirs, executors, and administrators and assigns, remise, release and forever discharge the said 




heirs, executors, administrators, successors and assigns of and from all manner of actions, causes of 
action, suits, debts, dues, sums of money, accounts, reckoning, bonds, bills, specialties, covenants, con¬ 
tracts, controversies, agreements, promises, variances, trespasses, damages, judgments, extents, executions, 
claims and demands whatsoever, in law, in admiralty, or in equity, which against 

ever had, now ha or which heirs, executors, 

or administrators, hereafter can, shall or may have for, u/>on or by reason of any matter, cause or thing 
whatsoever from the beginning of the world to the day of the date of these presents. 


This release may not be changed orally. 

2n Cclitncss 2£Ifjcicof, have hereunto set & 

day of L -£-t_ jg 7 

Scaled and delivered in the presence of / / ■ 


handa and seal 5 


Scaled and delivered in the presence of / 1 / f 

l\U./zs / l c r,..t^ . 

. U^cc^C^ S'? C 

// y ' 1/_ 

//sj/ss, & S'S# rr-y ~ 

si ' ■ • 

<—y Q . S*^7C- 

C'.Mtc of s'Zsfsho' /yZ/t Coimip of • ss . 

On the , day of , is7 ~i— before me personally came x 

A **<-0 4 /oS?//Z.<>jrt £T. /•/#«. rr t i 

A>v' f.w erf- ZCS • 

to me known, and known to me to be the individual £ described in. and who executed the foregoing 
instrument, and duly acknowledged to me that he executed the same ) / / 

A ' r Ah / . 4 / , 

/ * rvi.Mn /. •• z * * t ' * 


. t.i/v 1 t.. . 

< . it'll 


1.4 J M l ’ ' j 

f.'y Cg » , < 4 .1, « 


1 




Settlement and Financing Papers — Group E * 
Exhibit E-2 — Busineu Certificate, Thumaa Fahey succession In 

Infer ' ” Kinne* and lane M< Kinm > ' W'20/f 2i 

?!Sii£tn£gg Certificate 


\c*0 


I HEREBY CERTIFY that / am conducting or transacting business under the name or designation 

CASTLE REST NURSING HOME 


at 116 E. Castle Street 
City or Town ol Syracuse 


County ol Onondaga 


State ol New York. 


My full name is* Thomas M. Fahey 

and I reside at 415 Strat f or< j street, Syracuse, New York 13210 

I FURTHER CERTIFY that l am the successor in interest to 

Walker McKinney and Jane W. McKinney 

the person or persons heretofoie using such name or names to carry on or conduct or transact business. 


IN WITNESS WHEREOF. / have this 20th day ol October 1912 , made 

and signed this certificate. . f yj J /] / 


|‘V\ 

|[ * * Print or »»p* noma 

|.(S 11 • l( under <1 year# of •*». aUla "I om- 

i x J- 

I 1 1 Js 

\ ^ 7 *E OF tiEtV YORK 

\i S'-v/' COUNTY Of ONONDAGA 

\ v»\t; 

a On this 20th c lay ol 

V\^ 


...\ . r t .. 

Thomas M. Fahey 


October 19 72 , before me personally appeared 


Thomas M. fahey 


| to me known and known to me to be the individual described in and who executed the loregoing 

i 1 1 certificate, and he thereupon duly acknowledged to me that he executed the same. 


■■ . . .' " 

/•'). v A. i'Atm j uAMiicri 

1 ' ?? I / * / / ^ 11 (iidaie »*»•■« .« •.*.# vl X * *-• 

‘ ' [tel •» // *** , Q,a.l.*J IO Mad .a, C r, r.. VW • . 

1 C ‘- “ <•»*<•*• law.. Ma.ill )0 >* 
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'Settlement and Financing Paper* — Group E) * 
l v hi Git E-3 — Bill of Safe, Personal proper!* of nursing home 
sold to Castle Ke*l Facilities Corp. by Walker and Jane 
McKinney (10/19/72). 


CTO ?;nl)C tlllt) to i/Olb the same unto the said parties of the sen.nil part, their 
r.somlors. administrators and assigns former. And they tlo , for their heirs, exe.uitort anil 
admiiii-trainrs. eutenanl ami agree to and ttult the .-aid parlies of lie see,aid part, to C<s.l.llTtllIt 
■ v *)hi) iJiffllb the rale of the *..»! tangible personal property 

hereby >• .1.1 ttnlo the stud part ies of the second part, their executors, administrators and assigns, 
;ill nnd e\erv person and person* whomsoever. 


ilii SlilitncoS 2£Ifjcrcof: We l»ave hereunto *>■«• t our hands and seal s 

lbth «lay of October Nineteen Iftm«lrt*«l and Sevcflty-tWO, 

3)11 jpl'fSfllCe 0( . 4 til 

_ Mf k 

_ l-t- u.-... 


\ 


. (I., S.) 
(Is 8.) 
(Is S.) 


&>tntc o( iltU) i?orU, -t 
County of NEW YORK 

of J 

"'tibia 18th day of October Nineteen Hundred and Seventy-two 

before me, the subscribe. .personally npjieured WALKER McKINNEY and JANE W, McKINNEY 


to me iK'iKonally known ami known 
within I iiMlniiiicut, ami tlic y 


to me to lx» the «ame persons des« rihed in ami who executed the 
acknowledged to me that they executed the same 

,7 , ' O 
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f xhibit FI— Bill of Sale. Personal property of nursing home 

sold to Castle Rest Facilities Corp. by Walker and Jane 
McKinney (10/19/ 7 2). 



cijat WALKER McKINNEY and JANE W. McKINNEY, Partners d/b/n Castle Rest 
Nursing Home and d/b/a Castle Rest Home for Adults, parties 


of (lie first part, for run] in fonsidoritlon of ihc sum of 

-FORTY THOUSAND nnd no/100- -- — -noil nr* A0 t 000.00) inwful money of 

tlie ^ ’n»t« «1 State'*, to US in l»'in»l paid, at or In-fore tl»e ensealing nml «lrlitorjr of these premwitft, i»y 

CASTLE REST FACILITIES CORPORATION, a corporation organized under the 
laws of the State of New York, with offieps located at 300 Wilson Buildin 
Syracuse, New York, and RALPH J. RALDUCCI.parties 

of die second pnrf, Ihe rrreipt nhorrof is herein acknowledged, hn ve 1 ' 0 rgoi ned ■)Ml! sold, and liv ilie.o 

prrspiils do crsiiif and Tunpj miio (lie said part ies of (lie second part, their cxccufiirs, 

administrator* and assigns, all of the furn i ture, fixtures, furnishings, equipment, 
books, records, accounts and all other items of personal property used 
by parties of the first part in the operation of the business stated 
above, $34,500 

all of the inventory and supplies of said business, 5,5Cs 

Total $46,000 

A schedule of the items referred to above is attached hereto as Exhibit 
"A" and has been checked by the parties of the second part agaiqst the 
card index thereof maintained on the premises of the parties of the first 
part by its Purchasing Agent, Francis Gravelle. 


I * 
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bihibit b-4 — Deed, Real property conveyed I'* Castle Rest 
Facilities Corp. by Walker and Jane McKinney 110/19/72) 


i r ^ 


- y • 1 u r>- iit' • 
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CON 41 AT TOUI l*W»l« Blf OBI tlCNlNC THIS INS T VUMINT-THIS INSTBUMINT iMOUiO 8 ( USIO B¥ l A**/ TIBS ONI*. 


THIS INDLNTURI, . II, c /? '' j,, »l (T'C A /> t x 


, niiiiicrn i> nxireti a. id 



BETWEEN 


•J 


3 


"ni 


j 


V 

s 

0.1 


y 

-7,V 

Wp 

v ! 

/<o 

O’*' < ! 


CASTLE RETT NURSING HUME, « partnership, having its principal 
J place of business located at 116 East Castle Street, Syracuse, New 
| York, 

• Comprising of members as follows* (1) Walker McKinney, residing at 

* 40 East 66th Street, New York, New York; and (2) Jan© W. McKinney, 
residing at 40 Mid Oak Road, North Muskegon, Michigan. 

tart) o! the ftrti pjrt. and 

CASTLE REST FACILITIES CORPORATION, a corporation organized 
under the law3 of the State of New York, with offices located at 415 
Stratford Street, Syracuse, New York, 


|*arly of th* in on*I part. 

WITNESSETH, tl-at tlw |«il) ol ih« h'»t part, hi c*»n-i trralion of ONE AND 00/100 — — — — — 

— — — — — — — — — — — — — — — — — — — — — -dollarj 

lawful money of ih« L. itcd Stain, and other good and valuable considcrat ion p ll( j 
by th« pari> of tlie »fcot«i jart. dura lidtli) gram and rdron- unto the (arty of t!*« *erouH |nrt, tlir |»nr» or 
inccettort and a«»>gn« of the part* of the »ee>md |urt forever, 

ALL lliat crrt.un plot, piece or parcrl ol lami. wah the inniding* a'id improvement* llierrou encird situate, 

I- u'g and being in the City of Syracuse, County of Onondaga and State of New 
York, being part of L ots 1, 10 and 11 01 nek 1013 , in said City, bounded 
and described as follows: 

BEGINNING at the intersection of the westerly line of South State 
Street with the southerly line of East Castle Street; running 
thence from the above mentioned point of beginning South 19° 46' 50" 
East along the westerly line of South State Street 264.0 feet; thence 
South 70° 53' 20" West 233.53 feet; thence North 19° 30* 10" West 
44.0 feet; thence South 70° 53' 20” West 44.00 feet; thence North 
19° 39* 10" West 83.0 feet; thence South 70° S3’ 20" West 20.0 feet; 
thence North 19° 39* 10" West 132.0 feet to the southerly line of 
East Castle Street; thence North 70° 53' 20" East along the southerly 
line of East Castle Street 297.0 feet to the place of beginning. 


Subject to right of way and easement, granted by 116 East Ca tie 
Corporation to Hr-la Sterniier.g ana Clar.i Sternberg dated Aug. 15, 

1966 and recorded August 21, 1967 in the Onondaga County Clerk's Oftico 
In Liber 2350 of Da?ds, page 205. 


- MAIIS1AT? - STATt OF * 

*" TJ • j• -:'{> ;* * ' *': v’ Y?nK * 

~ : - 99<) OP * 

„ i--.T_ 25- —j— rV.C2—K 


8(,M [SIAIt 'T.Mf Of * 

ir.'T.ru i.oy '' ,, urv i' ) "' * 
l V 1 , • . -330 Of) 


• * ';.n< ” > 

„ »* _ 2?v. 


i. 
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i ' ' " Jcc<l ' Real P r<, pcrty conveyed lo ( astle Rest 

Pat limes Corp. by Walker and Jane McKinney. 10/, 9,72, 
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”**■■»»* . ,,,.. ... "7 

...-.-..... „ij ...'— 

“" h *"...*.* - **• - - f“"r -.. 

““l: - -.- - - - - - 


AND ,1* (m,, of u* r„„ c„.,„ an „ lfla , „* pa „. o( lht „„ , 

"* - -." -• -.-.- .a .nr «, .K.L^r.ftrj - r,W " f 


| AND t .<• furiy of tSf f,r»t part. cuoi;.Inner with Sntion 13 of t>« 1 ,m 1 

F-=r:“ 7 rrr:;“r. 

. W " *’ " * — ■*»»« »>. — o< -hi. in.. 

.„„o, ‘ S WI,0<LOF ' 01 *• f,, “ •“* "«* «« a«i .H. o., r.,., ttoM 


\ l» r/MiKc» or: 
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i ii ■*/'• < l: 

l • U - ^ j; 

\ b* * v 


<3 


CASTLE REST NUnjTSG llOMEv 

*y Jl L/Jbz Jit. _ 

Wa lker McKinney, Partner! 


v ; * 

\ i ^ 


Wa lker McKinney, Partner"]"" 

ai5’iM.c_ vv 
Jane M. McKinney, partner 

CA.STLF RL’ST FACILITIES 
CO Ri-Oll AT/C-J — , 

B y—- — /^i 

Thomas M. Falicy, Fiejiyit 


4 - 
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Exhibit E-4 — Deed. Real property conveyed to Castle Rest 
Facilities Corp. by Walker and Jane McKinney (10 19/71). 


• TATI O' MlW TOS', COUNIT O' 


. HAT! O' HIW TO'I. COUNTT O' 


On tl* / I -•* «hr «*( o n.’ /> . 10 72 , | tr fort mm* Oh tl* f* day of '• '*« A 19 72 me 

Miur W>1K'T |4rKin«**y. to m»* |-*r • mlly r»nr J.mc W. MoKlnnny, to in.* known 

known In )»»• a in< ib*r ol « In* finn of to bo n menb.r of tho turn of CauLlo 

CaAlo Uc;.t Nnc:; in«| Homo. tho firm __ Heal: Mursin'i liumo, tho linn 

« a*s <#. 4N.KM AtuG^A < .lr cnl*ed m an« Ai~\ ':«. 4 i«iXkncT*x d*c d'« <ltp<*r.dtftdiid < «lescril«rd •" -inVwtJ* 
executed (Im Inn .-mr; mvtrin.H <>t. ami jrltn.ml»‘i!.V''l that executed tlie lorrco.nq in.irutmnl, a nl »rk io*lril|,f’l ilot 

he rtrilitr* 1 lie kx/ikx iurijqoin'j in:, ru- sho executed the ion* rorrKjoiny 1 nut ruinont 
ment lor and An ooh.ill of aaid ilr.n. f or an< j £ n behalf of, said firm. 

~ i —„ ci 1 1 }■'*&£ _ 0.'^^. 


» n...„u 

j-r-; ■"* 

* ***<»• JO ,9 jty 


W'ttift/ •». 1 , ((#,•<• II 


Q'O « 1 !• 1 
Cc 'liwiM. (t'*j wx 

C -•r^rw,,, -n | 


**♦•«** JO. 


itati o' niw to»« countt o' Onondaga *« 

On tlie l^-Ay\ o' ft h ^-^v. 19 72. More me 

personally came Thomas K. Fahey 
lo li e know it, nlm l»eii»; *i»r duly sworn, ditl depr>«e and 
My that lie resides at Nr <15 S-rat fora St. 
Syracuse, New Yotkr J 

that he it llie Preside if 

ol Castle H^st Facilities Corporator 
, the corporation .lesrrihed 
in and which execute*! the foregoing inttrument tliat he 
know* ihe set! ot uid eo»i*iranon; tut ine se.il affixed 
lo fuaid instrument is such corfv ite sr.il; th.it it was so 
a (lived by or.ler of th* board oi «lircrtori of 5 »i*l colora¬ 
tion, And that he s.jn/L liii3 t^rretorby like order. 


I ITATf O' NIW TO". COUNT! OP 


On the day of 19 , before me 

personally came 

the subscribing witness to the foregnitij* instrument, with 
\sItom i ani personally acquainted, *\ho. being by me duly 
•wore, did depose and say that lie resides at No. 

that he knows 

to be the individual 

described in and who executed tlie for ego in; instrument; 
flat lie. said subscribing witness, was present and saw 
execute the same; and that he. said witness, 
at the same lime subscribed b um* as witness thereto. 


SAl'M j laioucci 


— •—* ~~ ■ ’7/ 
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• Settlement and Financing Papers — Croup E)" 
Eshibit E-S—Closing Statements (10/19,72). 


*ih±-HLilQnj JLiiFST_^^ , i;j c; q 0 ; h . : 


CLOSTMO . MEMORA NDUM 


October 19, 197'’ 


The Closing v;as held at the offices of Monroe Abstract & Title 
Corporation in Syracuse, Met; York on October 19, 1972. Attending the 
closing were Walker McKinney and his counsel, William E. Murray and 
Donald Kcraplc, as Sellers. Also attending were Thomas Fahey and his 
counsel, Ralph Balducci, as Purchasers. Representatives of the 
Monroe Abstract 6. Title Corporation and the Rochester Savings Bank 
were also present. The latter included Mr. Robert Mooney, Counsel. 


REAL ESTATE 


Sellers' price 


$1,850,000. t 


Credits to Seller: 


Tax adjustment CRNI! Building 
2 mos. 10 days on $35,218./(a $6,847.94 


Tax adjustments, houses: 


Credits to Purchaser: 


156.5/t 

203.48 

161j00 

$77359. U0’ 7 ,3f,«). • 

Total Agreed Selling Pricc$l a 857,'l'• 


Down payment, arbitration award 


$ 83,000.00 


Marine Midland mortgage $597,675.36 
Interest on mortgage 1,892.63 

$T99,5uT.T9 


Fulton Bank - 


Principal $.3,217.83 
Interest 26.03 

TaTTM.ob $ 8.24J.86 


Solvay Bank - 
Interest 


560.51 
1.79 $ 


562.30 


625.85 


Mills mortgage 621,43 

Interest _4.4J? 8 6 25.35 

Total Mortgage Indebtedness 
Principal and Interest . •. 609,000.00 


$609.000.0, 


Deed Stamps - 
Abstracts - il/D 
Tax Abstracts 


1,320.00 
91.00 
A0. 0.1 

69 3,4 51. oo 69 3, I 


MET SALES PRICE 
Check Mo. 10431 


Check Mo. 10483. 


Balance 


$1,1> 1 . 0 1 

« « 1 " ? 

$ 3 j , 9. 

31,"1 


Balance 
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Exhibit E-5 — Closing Statements<10 19/72). 9 


CLOSINC - 3. 


luini. KJiCEil'rs 


Less payables not assumed by Purchaser: 


Supplementary compensation 
(McCarthy) 

TV Radio contract 

E. Suffolk 

E. Suffolk II 

Lincoln Leaseway I 

Lincoln Leaseway II 

Net proceeds receivable . . . 


$13,297.32 
2,025.00 
31,479.83 
12,533.74 
13,899.33 
26,853.09 
$100,094.31 


$1,265,538.24 


, 100.094.31 

$1,165,443.93 


COMMENTARY : 

At the Closing, after the checks had been exchanged, 
the Purchaser made claim for some $17,000 of estimated expenses 
for alleged violation to the Home for Adults. I pointed out 
to him that the contract for the sale of the premises provided 
that they accept as is and that the covenant against violations 
extended only to the Nursing Home. After much argument and dis- 
cussion Mr. Fahey directed his counsel to abandon this claim for 
adjustment. Mr. Fahey, Mr. McKinney and I then proceeded to the 
Castle Rest Nursing Home where possession was turned over to 
Mr. Fahey. At about 8:00 P.M. the matter was concluded, in 
order that all adjustments be considered final and that no 
warranties, adjustments because of mathematical errors cr other 
contingencies survive the Closing, Mr. Fahey gave a general 
release to Castle Rost Nursing Home, Mr. McKinney and Mrs. McKinney, 
dated October 20, 1972, and said parties likewise granted a general 
release to Mr. Fahey on such date. 


WF.M:afk 


\y- 

WH. 
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Exhibit E-6 — Agreement for Purchase and Sak of Bu.ine m 

M/\1P2). 

AGREEMENT 

for 

PURCHASE AND SALE OF BUSINESS 


AGREEMENT made and entered into this / 7 day of August, 
1972 by and between 

WALKER McKINNEY and JANE W. McKiNLEY, partners, d/b/a 
CASTLE REST NURSING HOME, and d/b/a CASTLE REST HOMS FOR ADULTS, 
parties of the first part, hereinafter referred to as "Seller", and 

CASTLE REST FACILITIES CORPORATION, a corporation organ- 
ized under the laws of the State of New York, with offices located 
at 300 Wilson Building, Syracuse, New York, party of the second 
part, hereinafter referred to as "Purchaser", 



WITNESSETH: 

WHEREAS, Seller is desirous of s t '.. 
home business being conducted under the name 
Rest Nursing Home ar.d Castle Rest Home for ... 
Castle Street, ir. the Cit, of Syracuse, New 1 
desirous of buyin t e..e sat: 

NOW, YHL.YJICAE, _n consideration 
rilOUSAND DCucAL... ^u3,00O, .»o) paid bv the Fu, 
hereof, the receipt of which is hereby ackn^ 
saall be credited on the purchase price here, 
pgreo as follows: 

I 

0 

1. Sale c Bujj - 

Seller does hereby agree to se,i o 


. g :.w certain nursir.^ 
.r.e style of Castle 
il6 East 

. -r.d .-uvehaser is 

i. of FIVE 
. t the Seiler 
ic - , ic.. payment 
ti. oereto 


be so-d to 
.w« all of the 



.'chaser and Purchaser does hereby „ b r.. 
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I xh.h„ E-6 Agreement lor Purchase and Sale of Business * 

<h/P 72). 

furniture, fixtures, furnishings, inventory, cqui pmcnc> books> 
records, accounts, suppli cs and Cood Will and all other items of 
personal property used by Seller in the operation of the business 
known as or being conducted under the names of Castle Rest Nursing 
Home and Castle Rest Horae for Adultr. 

2• Consideration - 

The purchase price for the business and personal propert> 
hereinabove referred to shall be: 

A) The sum of FIFTY THOUSAND DOLLARS ($50,000.00); and 

B) Purchaser shall take said business subject to the 
unpaid claim of Jefferson-Franklin Corp. and Nicholas A. Courtessis 

and shall hold Seller harmless from any obligation in connection 
therewith. 

3. Terms - 

Purchaser agrees to pay the purchase price by executing a 
promissory note in the amount of FORTY-FIV^ - THCU^'T) 

($45,000.00), payable on demand, together with a security agreement 
as prescribed by the Uniform Commercial Code. 

4. Closing - 

A) The closing hereof shall be held not later than 
October 31, 1972, or at such other earlier time as the parties 
lereto shall mutually agree. 

B) The closing shall be held at the offices of Love, 
Jalducci and Scaccia. 300 Wilson Building. 306 South Salina Street, 

lyrncuse. New York, or at such other place as the parties h.reto 
•hall mutually agree. 

5. Bill of Sale - 


At closing hereof, Seller shall execute and deliver to 



<9 
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F<h,b„ E-6 - Agreement lor Purchase and Sale ol Bus.ness -S 

<h 17/72). 3 

1 uicl)a 0 cr Bill of Sale with full warranty of title e .. 

t } lCiu transferring all 

personal property and equipment used in connection with 
the operation of said nursing hone business, free of ail claims. 
Hens, encumbrances, leases and leasing agreements. Such Bill of 
Sale shall then be placed in escrow with Seller's Attorney pending 
payment of the promissory note in the said sum of FORTY-FIVE 
THOUSAND DOLUHS (S45.000.00) in accordance vith its terms and 
pending the closing and transfer of title to said real property. 

6 * Operating Assets and Li.ibiliH»« . 

A) For purpose of facilitating the continuance of the 
business with uninterrupted service and the transfer of same to the, 
Purchaser, Seller shall transfer and assign certain of the operating 
assets of the value of $127,000.00 being items as follows: 


Cash on hand and in Bank 
Accounts receivable - trade 
Prepaid expense 
Supplies 


$27,000.00 

80,000.00 

14,500.00 

5,500.00 


Total . ■* $127,000.00 

B) In consideration of the transfer of said assets. 
Purchaser assumes and agrees to pay certain operating liabilities 
in the sum of 5127.000.00. being items of account as follows- 


Accounts payable other than 
the Jerferson-Franklin claim 
Accrued expense 
Patients funds on deposit 


$ 45,000.00 
60,000.00 
... 22 , 000.00 


Total $127,000.00 

« If the certain operating assets listed ir. (A), suora 
exceed the certain operating liabilities in (B), su^. t ... Seller’ 
-y reduce the cash assets, or increase the amount of the emand ' 
"etc, or part of or... and part of the other, as they de.m ..visable. 

0) Upon final closing and transfer of title tc the resit] 
ss provided in a n agreement of oven date herewith, any differences 
the value of the certain assets transferred and the certain 


W\ 




yi; 




3 





t■ 6 
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Exhibit F.-6 — Agreement for Purchase and Sale of Business 
(8/17/72). 

obligations assumed by Purchaser shall be adjusted accordingly. 

7. Possession - 

Possession shall be delivered to Purchaser at a time to 
be mutually agreed upon which shall be at the end of the normal 
work shift, if practical. 

8. Representations of Seller - 

Seller represents, warrants and covenants as follows: 

A) Purchaser shall have r.he right to the exclusive use 
of the names "Castle Rest Nursing Home", and Castle Rest Home for 
Adults", in the continuance and conduct of the business and Seller 
shall execute any and all instruments that may ba required in con¬ 
nection with the assignment of such right. 

B) Should Purchaser require Seller agrees to comply with 
New York State Uniform Commercial Code dealing with bulk transfer 
of business whether or not Article 6 thereor is specifically 
applicable thereto. 

C) That there is no litigation, pr ^eding or claim 
pending or threatened against the Seller's operation oi the nursing 
home business excepting as hereinabove referred to. 

D) That all current assets and liabilities now in fact 
appear on the books of the business. 

E) That there are no commitments in existence regarding 
additional expenditures, other than those incurred in the normal 
course of day-to-day business, that would create a liability at any 
future time cither before or after possession by Purchaser. 

F) That prior to January 2, 1973 Purchaser will make no 
withdrawals from the business, make no payments to Jefferson- 
Franklin Corp., and that no expenditures will be made other than 

Ivi 

Jib “ 

(Ml 




♦ 
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I xh!hit E-6 — Agreement for Purchase am) Sale of Business t? ‘ 

'ft 1’ T 2). 'f 

th ° Se required for the day-to-day operation of the business, 
except that a distribution or salary to Thomas M. Fahey in the 
amount of $750.00 per week may be made, weekly. 

9• Lease of Real Property - 

A) Seller hereby agrees to lease the real property lo¬ 
cated at 116 East Castle Street, Syracuse, New York at a monthly 
rental of TEN THOUSAND DOLLARS ($10,000.00), computed from the 
date of possession to date of transfer of title to the said real 
property as provided by agreement of even date. 

B) The lease shall be a net lease, whereby the amount 

of monthly rental shall be over and above all the operating expenses 
which shall be the obligation of Purchaser, with exception of in¬ 
terest and principal payments on any mortgages or leasing agree¬ 
ments . 

C) Purchaser may withhold payment of the monthly rental 
pending the closing and transfer of title to said real property, 
at which time the accrued rent shall be due and payable. 

10. Delay in Closing - 

In the event the closing and transfer of title to said 
real estate shall not occur prior .o January 1, 1973, then this 
Agreement shall terminate and the Seller's attorney shall return 
the promissory note, general release of Thomas M. Fa! v and the 
down payment of FIVE THOUSAND DOLLARS ($5,000.00) to che Purchaser 
and the Bill of Sale to the Seller. All profit inuring to the 
business shall belong to the Seller and the Purchaser shall be paid 
therefrom the sum of THREE THOUSAND DOLLARS ($3,000.00) per month 
for his services hereunder. 


11• Bind ing Provisions - 
This Agreement shall bind 


the respective heirs, executors 

iri... 


Ji ',7 /« A 
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I xhihit E h — Agreement for Purchase and Sale of Business 
(8 17 * 2 ). 




administrators, assigns and successors in interest of Seller and 
Purchaser. 

Executed by the parties hereto the date first above 


written. 


\d/L di* ft', - ^_ 

VJalker fcc&nncy, Seller J 

Jane W. McKinney, Seller 
V 

CASTLE REST FACILITIES CORPORATION 


Thomas M.' Fahey, President . O 

UZJtM 


<V 


Thomas M- Fahey, Guarantor 









E.W, * • 

Agreement of t.chwg. of Re,],, ,8/17/72). 

4 *)\1 )*!✓ 

\ 

AGREE- 'ENT 07 EXCHANGE fiv nr-, TT y \ 

THIS AGREEMENT, raadc this /?7} 

tween WALKER McKINN"Y kn - * n* lU oU^t, 1572, be- 

UKI.,^. t0 nect 66lh 5t «, t , „„ yo 

-<■ jam; KcKIRMY, 40 Kid 044 *044, v„.v 

44,4444ft,.. pccrlbcc , ' " h XU -“ S0 "- »4h l£ .„, 

at.tntcs .4 perty of th, first p„,t, 4 „ fi 

CASTLE REST FACILITIES CORPORATION, with offit« 

“ 300 i,lls “ Bull41„ s . 306 south S .1144 S - sv „ 

. , AAna 3-., Syracuse, New Yo-k 

44,4144ft., 4,44,10,4 „ petty of th, s,40„4 

WITNESSETH: 

’ ’ M 

1 ' Exchanp;e_ of realty - 

A) Party of the first part, in consld.ratioa of ORE 

'' ' Fald - "«* - -** is hereby ,cRrcwl,4 2 e4 

ant of th, conveyance by party of the s,co„4 part hereinafter 

“ ** “** h '" bF ■*"“ *• —64 a„4 convey to tarty 

* rr d !* r \“ *“ ValUatIon Ahe purpose of this 

on race o. ONt MILLION ONE HUNDRED SEVENTEEN THOUSAND »■ I 

(51,117.000.00) Dollars, parcel, ef ^ oTscribeTlT' 

Schedule "A" annexed hereto. 

Said preraises described in Schedule "a” are to beexchaj- 
con/eyed, subject to a raort e a S e bein S serviced by Mari-e | 
Midland 3ank-Central which indebtedness shall not exceed t>e sura 
of SIX HUNDRED PIETY THOUSAND * 00/100 ($6 5 0,000.00) Dollars 

Any redUCtl ° n ln indebtednes = under the Mount specified <n ~ h <s 
paragraph shall require an increase in equity valuation as set » 
forth an the first unnuabered paragraph hereof. 

3) The party of the second part, ir. consideration - 

($1,00) Dollar * the "«ipt of Which is hereby ac .. a 

° f th<? C ° nVCyanCe by P-ty of the first cart ho-c--^ 
fi f CCd t0 b ° “ -0 ' hcrcby ^rcos to exchange and convey to cart^ 

first part at an equity valuation for the purpose of this 

contract of ONE ,'Erj. T rv n>'r __ 

.0..E HU..DEED SEVENTH*”: <r!wre«--» - 

. . -v—-—... xnOJSA.vD L 00/100 

(v . 11,000.00) Dbllnrc, p„ r . c i «. « eeMra<t 

* /"/I 1 

( | nr 1 








rv 


H72 

(Selllemcnt and Kinaricinia Papers — Group El * 

Exhibit E-7 — Agreement of Exchange ot Realty (K p ~2). 1 J] 

Schedule "U" annexed hereto. * 

Said premises described In Schedule "fl" aro to be ex¬ 
changed and conveyed subject to any Indebtedness set forth In 
said Schedule "B". 

2. Building Violations - 

Notices of violations of lav; or municipal ordinances', 
orders or requirements noted In or Issued by any State, Federal 
or Municipal Department having Jurisdiction against or effecting 
the premises described in Schedule "A" hereof shall be complied 
with by party of the first part and the premises shall be conveyed 
free of the same and this provision shall survive delivery of the 
deed hereunder. 


^losing - 

A) If for any reason party of the second part cannot 

I 

exchange and convey the premises described In Schedule 3 prior 
to October 31> 1972, unless without additional expense to second 
party, lending Institution shall consent to the^extension of 
such commitment expiration date to December 31, 1S72, then second 
party may require a closing by the conveyance of premises describe d 
In Schedule "A" for cash In the amount of ONE MILLION Oil HUNDRED 


SEVENTEEN THOUSAND & 00/100 ($1,117,000.00) Dollars, subject only 
to mortgage indebtedness not exceeding SIX HUNDRED PIETY THOUSAND 
00/100 ($650,000.00) Dollars, and adjusted as set forth in Article! 
"l" for any reduction thereof. 

B) The closing shall be held at the offices of Love, 
Balducci and Scaccia, 200 V/ilson 3uildir.g, 3^6 South Saline Street, 
Syracuse, New York, or at such other place as may be designated b! 
the lending institution involved in this transaction. \jj' y ( 


v * 1 1 / 

/ 

• f ir 
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Agrcerneni ol fc*i.h<ii(jt of Healtv,« 17 , 


4. Poods - . -• 

At tho closing hereof, each party shall transfer and con¬ 
vey title to tho other hv , • 

. . y WaTraJlty dccd lien covenant, convey¬ 
ing good and carketabln y 

Utl6 ' ^ ° f * U *hd .ncu.br.ncc, 

V. tb exception of It,., of lnd.bt.dn.,. h.r.l'n ,„ t ,„ th . • ’ 

5* Eos session - 

Unless possession of premises described in Schedule "A" 

has been sooner dp>T i * 

^Vcred to second party oursum 4 - fc, .. 

f 4a — - par-uan. to tne teres o' 

a lease to be agreed upon, said possession shall be delivered on 
Sy Cl ° Slng and tranfif er and/or exchange of titles. 

6 • Ad.1ustr.ents — 

. ln«ur»c. precluns, rente, utilltl., enc t.x., 

U 16 Pr °- rate<1 “ d « «f the date of clo.lng and 

transfer of the recnoo'-'v. .... 

re-pec,.ve title,, excepting that with regard to 

irc.iaes do.crlb.d In Schedule V, adlu.t.ont, ,h.U be node „ 

■be date po,oe„l„n 1. delivered purauant to zeL of a-., i,.„ 

•hat cay be negotiated. 

7* Insum-e™ - , 

Until the closing, the buildings on the properties shall 
e Kept Insured by the record owners thereof against loss by fire 
acount not less than the aooeat presently caintained. In case 

f XOi:S, lnsarar ‘ ce Proceeds shall be allowed to the purchase- 
grantee) if purchaser elects to take the property in accordance' 

*th the teres of this Agreccent, notwithstanding ‘h lr <_ 

cstruction, or the purchaser cay rescind the agreccent ^ “ 

lx obligations shall cease. 

8 # Condi11 on r - 

Thl.« uE* cor.ent Ter the exchange of premises *or 
- upon party of the second part securing certain funds fror. a 

' • • ■'•"- to a coccit.-cr.t which said second \ 

' “ 4 * *■** P c z or*t - y ‘ : • , * n,» -u \ * a * — . . 

j .. • *!••'* .....ir. ’ »*«’,<,**•»*• s. 

*-** o...y .o ^ I 

. . N . 4.4 
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[approval of tltlo and clor.lnc nattorn by tho londlnc Institution 
attorneys with respect to tho premises horoin echoed to bo conveyed 
by first party. 

This Agreement is also conditional upon second party se¬ 
curing such approvals as may bo noccssary for tho uninterrupted con¬ 
duct of tho nursing homo business as roquired by said lending in¬ 
stitution. 

9. Representations - 

A) There is ro litigation, proceeding or claim pending or 
threatened against either of the parties hereto involving the par¬ 
cels of real property described in Schedules "A" and "3", excepting 
such matters of litigation involving first party and Thomas M. Fahey, 
the discontinuance and settlement of which shall merge with this 
transaction and shall be further evidenced by the exchange of mutua] 
general releases. 

B) Each of the parties shall furnish to the other with 
respect to the premises intended to be conveyed, immediately follow¬ 
ing the execution hereof, should came be requested, abstracts of 
title, tax abstracts, current tax receipts, survey showing all im¬ 
provements constructed on said parcels to be free and clear of en¬ 
croachments, copies of insurance policies, as well as such other 
documents and instruments as may be required by grantees' attorneys 
for title examination purposes 

10. Bind* r .7 Pr~v J r.jr-r. - 

This Agreement shall be freely assignable and the provi¬ 
sions hereof shall bind the respective heirs, executors, admini¬ 
strators, assigns and successors in interest of tho parties hereto.I 


EXECUTED by tho parties hereto the date first above 


wrltton. 


id ( is 


WalKor .lo.xi.v.cy 

J h < . J . I • ■ ^ —. V 

J hr.i. Xcn .n.\ j 




. ■< 

^TV- 1 
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ADDurmun to of exchange 

REALTY AIT) K/NCHAS.: ANN SALE CF NtMIKESS. 


This Addendum to Agreements made as of the 17th clay of 
August, 1572, between WALKER McKINNEY and JANE W. McKINNEY, 
herein described as party of the first part, and THOMAS M. FAHEY 
as Guarantor, CASTLE REST FACILITIES CORPORATION and RALFH <J. 
BALDOCCI, herein described as party of the second part, 

WITNESSETH : 

WHEREAS, party of the second part has entered into and 
presented to party of the first part two Agreements, one for the 
Purchase and Sale of the Business known as Castle Rest Nursing 
Home, and the other for the Exchange of Realty, both dated 
August 17, 1972, and 

WHEREAS, party of the second part has deposited and 
paid over to the party of the first part the sum of FIVE THOUSAND 
er.d r.o/100 ($5,000.00) Dollars and a General Release from THOMAS ' 
FAHEY to WALKER XcKINNEY and CASTLE REST NURSING HOME, and ' 

WHEREAS, the parties wish to add to and amend said 
Agreements so that they are acceptable to the party of the first 
part, 


NOW, THEREFORE, this Addendum, 

1. No representative of the party of the second part 
shall enter the premises or communicate with the employees of 
the party of the first part without the express permission of 
WJLLEhN E.:r?JVY at any time- prior to the closing hereunder. 

2. Article 2 of Exchange of Realty 1s hereby amended 
to read as follows; 

"The party of the f rat part r^rerr-,;; that 
there are r.o viol- t. nr. of lav or of c. -.1 
ordlnnn „ sr a- •• cr-ers or rccuiic-cr.tr. r.. .dec 

: ' vv " 'Vu 

Hi i f 

\ Sri) 








(Settlement and Financing Papers — Group Pi • 

Kxhibit E-8 — Addendum to Agreements of Exchange of Realty 
and Purchase and Sa c of Business (8 1" 72). 


described In Schedule A herein which proven 
operation of the principal prc-r.loes as a 
hone, and the party of the second oart a,-’- C c- 
that the principal premises and the adjoin' 
houses shall be conveyed to it ’as is' anduu- 
provision shall survive delivery of the Deed ° 
hereunder." 

3. Article 4 of Exchange of Realty is hereby amended 
to read as follows: 

"4. Deeds - 

At the closing hereof, the party of the first 
part shall transfer and convey title to the party 
of the second part a quit claim deed with covenants 
against its own acts conveying title free of all 
liens and encumbrances except those existing ana 
permitted by the mortgage being serviced by the 
Marine Midland Ban!;-Central and an existing right 
of way to the present premises owned by Bonne 
Music and situated on Salina Street, and subject 
to items of indebtedness herein set forth, and 
party of the second part shall transfer and convey 
title to the other by quitclaim deed with covenant 
against its own acts conveying title, free of all 
liens and encumbrances, with exception of items of 
Indebtedness herein set forth." 

4. Article 10 for the Purchase and Sale of Euslness is 
hereby amended to read as follows: 

"10. Delay or Failure to Close - 

In the event the clos and transfer of 

tible to said real estate \ not cccu y ' or'*o v * 
to January 1, 1973, then th. Agreement and the 
Agreement of Exchange of Realty shall both ter¬ 
minate and the parties agree ahat the damages 
sustained are as follows, and these orovlsions 
shall be determinative regardless of*any other 
provision of law, agreement for arbitration or 
otherwise: 

A. If for any reason party of the 
first part reiuscs to exchange said realty 
or sell said business then, and in suer, 
event, it shall pay to narty of the second 
part the sum of -'ICUTY-THREE TIIOUf.Atr' and 
no/100 ( vf>3,00). 00) Dollars as 1 j on Ui" te i! 
damages, and furthrmore shall return tU 
down payment of m rv g -pgciigA.'O and uo/EOC 
(^9j0D0.00) Dollars ana the General Rilerse 
of TilG.'lAS M. ?.\HEY, but 

D. If for any reason party of th: 
second part refuses or is unable to c::ohar.~c 
said realty or purchase said business, then 











i 
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Ptirty of the first part shall retain that 
portion of the down payment consisting of 
the General Release of TlIOItAC M. FAllEY as 
liquidated dansnos and shall return that 
portion of the down naytaent consisting of 
Its cash deposit of FIVE THOUCAMD and no/100 
($5,000.00) Dollars to the party of the 
second part. 


Executed by the parties hereto as of the date first 


above written. 


u/s/Ls M c v 


-TONE 'I;; 'McKj.I.EEY- 

/ 

CASTLE REST FACILITIES CORPORATION 






lriOiu\S 4-I« r/.fi-L. 




,PH 0 . BALDUCCI 


* if* 





1 Settlement and Financing Paper* _ Group E) • 

EshibitE-9 — Second Addendum to Agreement! of Eichinge of ^ i v 
Read, and Purchase and Sale of Business 1 10/19/72) \*rf 

\&A. 

SECOND ADDENDUM TO AGREEMENTS OF EXCHANGE 
OF REALTY AND ) *1IKCII A - : 1C AND PACE OK HU;; J NESS 


This Second Addendum to Agreements and Addendum made as 
of the 17th day of August, 1972, by and between WALKER McKINNEY 
and JANE W. McKINNEY, partners, d/b/a CASTLE REST NURSING HOME, 
and d/b/a CASTLE REST HOME FOR ADULTS, parties of the first part, 
hereinafter referred to as "Seller", and ' 

CASTLE REST FACILITIES CORPORATION, a corporation 
organized under the laws of the State of New York~,with offices 
located at 300 Wilson Building, Syracuse, New York and i 

P «- 

.BAfcBJCCI, party of the second part, hereinafter referred to as 
"Purchaser", 

WITNESSETH: 

WHEREAS, parties have entered into two Agreements, one 
for the purchase and sale of the business known as Castle Rest 
Nursing Home, and the other for the exchange of realty, both 
dated August 17, 1972, and have also entered into an Addendum 
to said Agreements, and • 

WHEREAS, the parties wish to add to and amend said 
Agreements to provide as follows: 

NOW, THEREFORE, this Second Addendum, 

1. Article 2 of Agreement for Purchase and Sale of Busi¬ 
ness is hereby amended to add thereto the following paragraphs 
denoted C): 

"C) The purchase price of Fifty Thousand ($50,000) 
Dollars shall be allocated as follows: $10,000 to the 
good-will of the business known as or being conducted 
under the names of Castle Rest Nursing Home and Castle 
Rest Home for Adults and $5500 to the purchase of supplies 
and $34,500.00 to the furniture, fixtures, furnishings, 
equipment, books, records, accounts', and all other items c: 




0 
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personal property used by Seller in the operation of the 
' business known as or being conducted under the names of 
Castle l<est Nursing Home and Castle Rest Home for Adults.’' 

2. Article 3 of the Agreement for Purchase and Sale 

of Business is hereby amended to read as follows: t 

"3. Terms 

Purchaser agrees to pay the purchase price 
in cash on October 19, l'"2, at which time the 
parties have agreed to hold said closing at the offices 
of Monroe Abstract and Title Corporation *..1 the City 

Z’— 

of Syracuse, New York. 

t, 

3. Article 6 of the Agreement for Purchase and Sale of 
Business is hereby amended to add a new Article D, as follows: 

"D) Purchaser agrees to utilize the amounts received 
from the accounts receivable, cash transferred and other 
operating assets transferred to pay the accounts payable 
and accrued expense now a liability of Castle Rest Nursing 
Home and to hold such operating assets transferred in 
escrow until the payment of said operating liabilities 
above mentioned." 

4. Article 7 of the Agreement for Purchase and Sale of 
Business is hereby amended to read as follows: 

"7. Possession - 

i *- 

Possession shall be delivered to Purchaser at 
11:00 P.M. October 19, 1572." 

5. Article 8 of the Agrccrxjnt for Purchase and Sale of 
Busincsc is hereby amended as follows: 

B) is amended to read, 

• "Seller is not required to comply with the New \ork 

State Uniform Commercial Codo dealing with Lul.c transfer 

-2- 


* 
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of busincG.T^Lwi: hereby agrees Co assume and pay over any 
liability recorded or unrecorded which it may have with 
outside parties and which may assert liability against 
linfeiVyr by reason of the failure to comply with the notictj 
requirements of the New York State Uniform Commercial Code 
dealing with the bulk transfer of business, except that 
this provision shall not apply to any claims of Thomas M. 
Fahey, Jefferson-Franklin Corporation and Nicholas A. 
Courtessis. 

6. Paragraph F) is hereby deleted. 

7. Articles 9 and 10 of the Agreement for Purchase and 
Sale of Business are hereby deleted and a new Article 9 is 
hereby inserted, as follows: 

"9. Continuation of the Management and Ownership of 


the Business - 

In order to terminate and conclude any and 
all arbitration proceedings between the parties and any 
litigation or appeals from such litigation between the 
parties it is hereby expressly stipulated and agreed 
that Thomas M. Fahay was and still is a partner of Castle 
Rest Nursing Nome and Castle Rest Home for Adults but 
is entitled to no further payments of salary, expenses, 
capital account, distributions, or other payments arising 
out of the operation of the business during any prior 
period, or arising out of any receipts from this transactor 
or for any other reason whatsoever, and if requested by the 
party of the first part will render and submit to the party 
of the first part a general release dated October 2^, 1972. 


-3- 
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8. Articles 1 and 3 of the Agreement of Exchange of Realty 
are hereby deleted and the following Article 1. is hereby sub- 1 
stituted in their place and stead* 

"1. Sale of Realty - 

Party of the first part hereby agrees to sell, grant 
and release unto the party of the second part all that 
certain plot, piece or parcel of land, with the buildings 
and improvements thereon erected, situate, lying and being 
in the City of Syracuse, State of New York, being part of 
Lots 1, 10 and 11 Block 1013 in said City, bounded and 
described as follows: 

BEGINNING at the intersection of the westerly line of 
South State Street with the southerly line or cast Castle 
Street; running thence from the aoove mentioned point or 
beginning South 19° 46’ 50" East along the westerly line 

of South State Street 264.0 feet; o thcnce South 70 53 20 

West 233.53 feet; thence North 19 o9 10 West 44.0 ^eet, 
thence South 70° 53' 20" West 44.06 feet; therce North 

19° 39' 10" West 88.0 feet; thence South 70 53 20^ 

West 20.0 feet; thence North 19 39 i0 West 132.0 ^eet 

to the southerly line of East Castle Street; thence north 
70° 53' 20" East along the southerly line of cast Cas.ie 

Street 297.0 feet to the place of beginning. *« 

Subject to right of way and easement granted by 116 East 

Castle Corporation to Bela Sternberg and Clara Sternberg 

dated Aug. 15, 1966 and recorded August 21, 1967 in the 

Onondaga County Clerk's Office in Liber 2350 of Deeds, 

page 205.; and those lots or parcels of land with the 

buildings and improvements thereon erected, situate, lying 

and being in the City of Syracuse, State of New York and 

known as Nos. 1428 through 1440, South State Street, in 

consideration of One Million and One Hundred and Seventeen 

Thousand ($1,117,000.00) Dollars, subject to mortgage being 

serviced by the Marine-Midland Bank - Central and other 

indebtedness not exceeding the sum of Six Hundred and Fifty 

Thousand ($650,000.00) Dollars. My mortgage indebtedness 






8 H'.i 


F,h,h,l r'f m r' and ^per,- Group £)• 

’ „ A ‘ )dcndum <° Agreement, nf F ,change 
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or other indebtedness under the a CC rc C atc amount of 
$650,000 at the date of the closin C shall require an 
increase in the cash consideration set forth above." 

EXECUTED by the partico hereto on the 19th d-.y of 
October, 1972. 


CASTLE REST NURSING HOME 

WALKLiWieiUNNEV, Partner-^ 

By Lo. fP'ftLL^ 

^JANE W. 4*tcKXiNuV£Y f Partner 


CASTLE REST FACILITIES CORPORATION 
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July 28, 1972 
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Castle Rest Realty Corp. 

41D Stratford Street 
Syracuse, New York 

Attention: Mr. Thomas M. Fahey 


Re: Castle Rest Nursing Home 
•_Syracuse, New York 


Gentlemen: 


Rochester savings Rank, herein called "Lender," agrees with 
Castle Rest Realty Corp,, herein called "Borrower," to make 
the mortgage loan as hereinafter set forth, and Borrower 
agrees to borrow the proceeds of the mortgage loan in ac- 
cordar.ee with the following terms and conditions: 

. . Premises to be mortgaged: the mortgage loan shall 

r ti 1 of t llCn on P rcraisos of Borrower located at 116 East 
Castle Street, east of South Selina Street and four blocks 
west of Route NY 81 South, in the City of Syracuse, County 
of Onondaga, New York, together with an existing 165-bed 

horo A ~ 1/2 furies in height, which brick and masonry 
building is presently situate 0:1 said premises. This fa- 

laboratory - pharmacy and therapy rooms, to- 
V fc " Cil J ce = ar -elated appurtenances, with corking 
5 1 ftties and lanasca ng, all in accordance with information 
giYen and used by Por.ere/ Appraisal Associates, Inc., “ 
appraisal o- the value of said premises. No-toact-1 nremi-oV 
rt.}> .l«, i«l«. .U furniture, f 

rtf. Ck..uO“ts t . reoi ovi.cd by Borrower cr Borrower’s tenant 
should there be a lease or operating agreement.. A UCC fi- 
?^^^/ ta,C "e ftt s *}’? n bf> 9 ivc <7 by Borrower and/or its" 
property? ‘ ,BaUre ° irsL llcn c ’ n such «Su4anent and personal 

, h .„ 2 ; l * an ‘. ,! T nt tcra * of P a lT7tnt: Borrower’s note 
.7, 11 c> r c ' UlC ' a 111 ‘’•be run of Two r.ilUon Two Hundred 

thousand Dollar.*: (52,200,000.00), with interest at the rate 
of nine and cne-eiijht.li percent (9-1/85) per annum, to be 


0 
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Castle licet Realty Corp. II 




July 28, 1972 

o 


amortized at a constant of 9.91% computed for a 28-vear 
period but shall be due and payable twenty (20! years 
from the commencement of the mortgage term. Said note 

no. P5 ov i a ° payments as follows: Eighteen Thousand 
One Hundred Sixty-Eight Dollars ($18,168.00) on the first 
*® y .? £ tbe , ? onth following the first full month subseouent 
t , e closing of this mortgage-loan, and $18,168.00 on 
the first day of each month thereafter, to be applied 
fj 1 ;”, 1 i^orest on the declining principal balance at 
the late of nine and one-eighth percent (9-1/8%) per annum 
and the balance to principal for a term of twenty (20) 

'’ h ich time the entire unpaid princ-pal balance 
fifth «fS? C | dUC and payable with interest. After the 
in nLt , h U° an yCQr ' P rlr ‘Cipal may be prepaid in whole or 
pa 5 b ' Wlth f prepayment penalty based on the amount so 
prepaid, computed as follows: five percent (5%) if 
prepaid during the sixth year of the mortgage term, with 
penalty c.oclining at the rate of one-half of one percent 
each year mtil t. a penalty shall bo reduced to one per¬ 
cent (1%), hich penalty shall tlien remain eff ective P for 
the remainder of the: mortgage term. Any partial prepayment 

($1 P 000 C C0) J -nd a i U T ir \ nu 1 , _ ltiplcs of °ne Thousand Dollars 
(vl.000.C0) end Lender shall not be obliged to accept 

picpaymene unless it shall have received at least thirty 
(30) days prior written notice of any intended prepayment 
l 1h ". -vent of threatened default in the covenants*^ 
conditions of the mortgage. Lender may at its option require 
1,,£o a ‘^--rterest bearing escrow account of monthly 

or enter Borro ’" 3r lcaf, c all or part of the premises, 

or ci.ter into a r. r.nenenent agreement, for purposes of 

or oval 10 -a M1C J c 7 ;t ’' ,c ' nt£ w iH be subject to Lender's ao- 

pro Y al ‘r . ,al1 assigned to Lender ns collateral se^ 

cimty for tnu loan. 


4. Security for the note shall be evidenced by a 
fiir.t i.cu t to executed in form satisfactory to r.-ndcr 

*rlt-fi • « Y ‘ ~ ' Xj ’ * , " 1 ‘ ' c °ntain such covenants end 

conej t j nt. ,.s are usually incorporated in mortgage forms 

• n .i not incon: j .-.Lent with this agreement. The mortgage 
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Castle Rest Realty Corp. Ill 


July 20, 1972 


shall also contain additional covenants and conditions 
substantial? in accordance with the following: 

(a) Borrower shall maintain proper records and 
accounts showing income and expenses in operation of the 
premises, and within ninety (90) days after the close of 
each fiscal year, Borrower shall submit profit and loss 
statement for previous fiscal year. Statements shall be 
prepared by an independent certified public acco.mtant 

or by financial officers of Eorrower satisfactory to Lender 
and shall be prepared in accordance with generally accepted 
accounting principles. 

(b) Borrower shall pay a charge of four percent 

(4%) for each Cne Dollar ($1.00) of each monthly payment *f 
not made within fift.cn days after the due date to cover 
the extra expenses involved in handling delinquent pay¬ 
ments. 

(c) The transfer of title to the mortgaged prop¬ 
erty or the transfer of more than twenty percent (20°) 
of the stork of .Mortgagor Corporation shall be subject to 
the approval of Lender, which approval shall not be un¬ 
reasonably withheld, providing Lender does not conclude that 
such transfer would jeopardize the security of its mort¬ 
gage loan. 

(d) The Lender or its agent may make annual inspections 
of the premises. 

(e) In the event the right or license to operate the 
facilities as a nursing home is^ tormiru'tcd or suspended by 
the f.tate of New York or other authority and not reissued 
witiiin thirty (30) cays from the date thereof the mortgage 
loan, at the option of Lender, may immediately become due 
and payable. 

5. Other conditions: Lender will require as condi¬ 
tion:. to its acceptance of the mortgage loan: 

(a) Application foe of Two Hundred Dollars ($200.00). 
Lender hereby acknowledges receipt of this fee. 


k 
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Castle Rost Realty Corp. 


Rr-:a 


July 28, 1972 


nr- nt-t! b i Pri ° r to closing, a certificate of occupancv 
or other appropriate evidence shall be obtained ¥ r 

municipal authority showing that mortgaocd“romisc° ajf 
“ ith relov “ t ord i na „ ce S(^regulations £‘ 

* Borrov ’ or sha11 furnish mortgagee policy of 

r insurance in form satisfactory to attorneys for 
Lender-, together v/ith instrument survey showina all im 
mentn on the promines dated not later to t" w ioT™'' 
fom be i'? r 5 ''i 0£ln9 of umertizod loan and otherwisi in 

T h 

as may be reasonably required by Lender's attorneys' " tS 

fFi 

or,,~Uo„ t0 un^rlhTLirof^^/lt'tf^ 
good standing and possesses power to operate p^Lfses in 

loan tZ e l h lt\t° rt \ in thG «PP“«tioS for tKTS?;.S 

teen S SJSiS^OT^ 

enforceable obligations of Borrower, and that no Stnf 
the P ialidit n9 % arC p ® ndlrg or threatened which would affect 

^ £^1SrgS 4 " t s„ ll s-^oS3 r 4SSS r tS“- 
S c Kf£ 1 £. b S r , t£^ 0 ^;rt££.^ th 

to 

approval anc. that of Lender's counsel. 

rvtnJ e) , Borrov ' or shall furnish fire insurance with 
extended coverage for full insurable value but c-cludina 

causes' 7 * 1 "borroveri 1 1 °-vl^ n0t bo / 1aR aged by fire or other 
li-Mli.t. ? v .111 also provide and maintain aporopriatc 

rc»i r VbJ n S£? £2iEE 
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RSC3 


Castle Rest Realty Corp. V 


July 20, 1972 


(f) Mortgage loan on premises in accordance with the 
foregoing shall be consummated with Lender not later than 
October 31, 1972 unless time for delivery has been extended 
by Lcnoer in writing. Lender may not be required to accept 
delivery of the loan before October 31, 1972 but may accept 
xt at an earlier date at its option. Unless otherwise P 
agreed upon, the loan shall be closed at the office of the 
Lender s attorneys, Harris, Beach and Wilcox, Two State 
Street, P.ochester, New York. 

(g) Eorrower shall pay all expenses incurred in 

mortgage loan, whether the loan is closed 
or not, including, without limitation, cost of title exam¬ 
ination, premium for mortgagee title insurance policy 
the cost of instrument survey, cost of any commission, 
brokerage or finaer s fees or compensation, if any, in 
placing this loan, recording fees, mortgage tax and fees 
and disbursements of attorneys for Lender, and such other 
customary and reasonable expenses as are normally incurred 
in the area of the mortgaged premises in connection with 
closing of mortgage loans similar to that provided herein. 

(h) This letter of agreement shall not be assigned 

conscSrofLoJaS? 9 ° d ° C hyP ° theC ‘" ;cd ‘““i* “ ith 

. iss .? 14 as 

that Thomas M. Fahey and Theodore G. Metzger are the owners 
of all of the stock of Borrower. 

. l n ^ he evGnt tbe provisions herein contained are 
satisfactory to Borrower, this letter of commitment shall 
Pp a PpP ptc ^ b y Sorrower not later than ten (10) days from 
e da^c of this letter. If not accepted within said 

of no f c ‘, 1S 1 p ttcr of commitment shall be deemed void and 
of no further force or effect. As evidence of Borrower's 
acceptance, the enclosed copy of this letter should be 
..igned in t o space indicated below and returned to Lender 
Upon receipt of Borrower's acceptance, the terms and con- 




r 








889 


ExhibiS^M and FinanC ' n « Pa P<™ ~ Group E) • 

ongage commitment Letter from Rochester 
havings Bank (7/28/72). 



Castle Rest Realty Corp. vi 


Fisa 


July 28, 1972 


ditions contained herein chili w.-.. 

both parties. 11 b binding and effective on 


/be 

Enclosure 


Very truly yours, 

r» ~ . 


Prank A. Bradt 


ACCEPTED AND APPROVED THIS3^ DAY OF ^ , Q „ 

CASTLE REST REALTY CORP. o' 



$1,602,324.64 


890 

Ci 
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MORTGAGE NOTE 

Dated:_ <£> c. -fa 


13 


u \ 

. 1 ' ) 


, 1972 


FOR VALUE RECEIVED, the undersigned, CASTLE REST 
FACILITIES CORPORATION, a New York corporation with offices 
located at 415 Stratford Street, Syracuse, New York, hereby 
promises to pay to ROCHESTER SAVINGS BANK, a banking corp¬ 
oration organized and existing under the laws of the State 
of New York, having its principal office at 40 Franklin 
Street, Rochester, New York, or its order, at 40 Franklin 
Street, Rochester, New York, 14604, or at such other place 
as may be designated in writing by the holder of this note, 
the principal sum of One Million Six Hundred Two Thousand 
Three Hundred Twenty-Four Dollars and Sixty-Four Cents 
($1,602,324.64), with interest thereon to be computed 
from the date hereof at the rate of nine and one-eighth 
percent (9-1/8%) per annum, to be paid on the first day 
of March, 1973. It is hereby expressly agreed that the 
said principal sum secured by this note shall become due 
and payable at the option of the holder thereof on the hap¬ 
pening of any default or event by which, under the terms 
of the mortgage securing this note, said principal sum may 
or shall become due and payable; also, that all of the cov¬ 
enants, conditions and agreements contained in said mortgage 
are hereby made a part of this instrument. 


Presentment for payment, notice cf dishonor, protest 
and notj.ce of protest are hereby waived. 

This note is secured by a mortgage made by the 
maker to the payee of even date herewith on property situate 
in the City of Syracuse, County of Onondaga, New York, 
known as 116 East Castle Street at the corner of South 
State Street, all as described in said mortgage. 


This note may not be changed or terminated orally. 


CASTLE REST FACILITIES CORPORATION 


STATE OF NEW YORK ) 

) ss: 

COUNTY OF ONONDAGA ) 



iM 




me, 


On this _ 

the subscriber, 


day of _1972, before 

personally appeared __ 

, to me known, who, being by me duly sworn. 


did depose and say that he resides at_ _ __ 

, New York, and is __ 

b£ CASTLE'REST FACILITIES CORPORATION, the corporation 
described in and which executed the foregoing instrument; 
that he knows the seal of said corporation; that the seal 
affixed to said instrument is such corporate seal; that it 
was so affixed by order of the Board of Directors of said 
corporation and that he signed his name thereto by like order 


(Notary Public) 



J'l 
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1 few* ^ “ 


/ •* Cs.y o— ^ y *, ^ 

* — * y * • • rk* Im* - — — —' Cua'-w' Gawaa . Ga'i ; s> at .a* . «/l"aa J . S a." 

O_Cv_ « w G1S Gcruc-W.u ^ w _ S. - a a. ' 


Ca C — aUG #‘aS- 3T W O’ W <“ O aT f ua.si a UVa. a a aaa a ». . . .. . . / _ . __ 

l/W.'w wlO.’l Orv^S.r.a.l.X. a-.-.v. V-.__g ^ 

0<«-V/ VCak, I'.aaVinfJ It- /fc *...Ca.i-a p.a...w C- __.i. 


_ V * -a •— 

* - *■ ' - / .. . ab.lt — • •—a ws. a 




WiiZiUS.hS .• .'.O.V.afO.- _ ^...-l-la-C...li.V_. -a. -O 

--VO-- o.‘ :.ortf;oc;5c; _r.i ,_1 

w..t ...l Her. S.x i.u.-u..:.-.-. -.. „ _•._..._1 ■_•___ 

a.Ca 5-./.U 0 jOalaf. [ V . I u a - . a) , . . a.*, _ a..a.*aa. 

tr.e tine therein set -o.-.h, t.— a..- ta-.-.a.. 

WIIX.* JIm Cui'i tuincci , 0-1 Wt'liCa't w.'w 1. a'.vOa - s/.W.wU atC.Cia'l w 7 

*C.Ca Ci'aCtif 

NOaV THIS a\Ga\T ea »G— ill a'M jwl.ai a 

Thut in cor.iiccruwio;. of the sfert-w-id 'vrir.ci os.1 
lux.; sr.d t.s security for ;;.s. pcysver.t thereof wio; l.ntGreLt 

— -foix-wid, together wit.*. ^11 ow..; Sw.:s rccovc.-tlw bw 
.\ortgogee under the ter.:.- of Sw.se r.o.w w.-.o os this taOr^Lge, 

.■•Or b^a^or coos ncrooy .s«r rgo^v. t.** -c .'.or w^ur w -w.. 

ALI. THAT T -\a .CT C.\ ?/.ACJG G.' LAb’S si too to in the City 
or S y e cu s c*, County of O.ior.dw.g— Ss-tc o_ hiorb , he-ng 
purt of Lots .i , :c .i.-h. :: m.-*S:i •. ■ _.*. ..i.: city, eosnd^d 

{.c-cr.ooc *.s follow-: 

DLGIM.MKG ct t.*«s ia*.scfs—ecion of the we-t-.iy lir.e of 
" Loutf. St-to Street w^ w .. w.'.w soot..s-r.y i_of ~--t iw-liw 
Street; running 

\ 

chonco fro.-n the above ;.;entior.e- poi.*.t of beginr.i.*.g dot 

° ‘io 1 1.0" Eu.11 uaODij b.'.b We-tiba’.y .sr.w. c. Sow-h Jiuiw Sts'tot 

26G.C feet; 

tnence Sotm 70* j— N ..w—t ------ — ww t; 

VltCACt. tVOrUit I S' ° V S ' .b N Va S_' - *t V ‘a • b aV.wf; 

"wiiCitb'b bUUbh 7u 0 5 a> * tv - b *a *• • V V kWCti; 

whence berth 19° 19* 1C M V.’w—t -1. f * ww t; 

tl.iC.’.CU South 7 V ° -2 * tv" b . b a b abbW| 

tr.cr.cc Worth 19* 39* 1G M l.\—t if-.v .td to the southo.lv itnc 

- •,. „ * 

> »- -U - W bubl.L a. ba bbb a 

■o 

whence No-th 70° S3' 2:" 2 —_ Ho...; the Ii.'~ o-_c 

GW-Vaik! SCl*Cb-t — S 7 a U .WW • »U blab J* — V- — O a. — w ^.aao..a^ ( 


a; 
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cvo tcc*24Si »a 3S8 

SUDJECT to a Right of Way ar:‘ Easement, on, over end across the 
following described parcel i- lane: 

-4 j^l x;;AT TiJiCT OS PARCEL OF LAND situate in the City of Syracuse, 

A County of Or.or.dago and State of '.«'ow Yore bcir.c part o-_ r - 1 ri ~' < 
yjJ 1013 ir. said City, bounded and described as rollowa: 

•\ ssciNSING at a ooint on the westerly line of South State Street 
v South 19* ■:»' 50* East 221.0 feet from the ir.tir_c.cti.on or oaxa 
.-iwesterly line of South State Street with the -outner-y lir.u c. 
v East Castle Street, running 

'' s ^\ thcr.ce from the above mentioned point of beginning South 

19“ 46’ 50" East along the westerly line of South State Street 

1C.0 feet; 

thc-.ce South 70* 53’ 20" West 1C3.5C fact; 

thence North 19" 39* 10" West 9.65 ret*.; 

thence North Cl* 06• <0* West 30.56 feet; 

tnence South 70* 53’ 20" West 59.99 feet; 

thc-cc South 35* 55* 46" West 8.72 feet co the southeasterly 

corner of a parcel of lard conveyed by U6 East C.stie Corporation 
to 3cia t Clara Sternberg and recoraaa itook o- 
p^ge 57 tc., in the Gr.onddga County Clerk’s Orfice on -epte—er 

22, 1963; 

thence.North 19‘ 39’ 10" West along the easterly lino of said 
Sternberg 16.0 feet; 

thcr.ce North 35" 55* 46" East 8.72 feet; 

thence North 70° 53* 20' East 63.33 feet; 

thence South 81* 06* 40" East 46.86 feet; 

thence North 70" 53’ 20" East 165.0 feet to the westerly line 

of South State Street and the place or beginning. 

T0CE7EER KITH all and singular the present anc future 
buildings, additions and improvements, ar.d ^ ^ fixtu _ e3> 

ar.-jliar.ccs and ccuipment of any nature whatsoever ov.-r.cd by 
^rtgtgcr? now or hereafter installed in rr premises 

or used in connection witn the premises o- -ho °..wi--- .. 
the plant or business situate thereon, street.. _^vilcges f 

•• -f. - v'qvs WutcrSi wc.t.or ecu*e.ww» * J 

hercdltamonis -r.d appurtenances whatsoever thereunto be.ong.ng 

or in any wise appert-i iir..., —- >-..o “X--ui*r 

rent-, i--uos and profits tnar-or, r.s.; a- 71,„» 

but not including, however, cr--- t'~-'.,Z l 

uent, stock and other p».rson-l property, wr.e-* o- 

tc the mortgaged property cv-r.t- b;> any t-n-n-, -t_>-- w 
cession-ire of all or a portion c. t..e ..—--->- 1 ,-- . y “ w - 

VO HAVE AND TO EOi.0 said property htr-by grar.t-d or : 
tior.-d -r.J interdoJ co to be, with the -p.-urt-..--c— 

W W - • .• .. V . • •• * '• J tC'-wwilC- Jw t.iU 

CiTt*' C./.U i.p,)Ua“wt ..uf.Cv.^ -- w ‘ ** *' W ‘' " . i i : 

wCwu property**) ur.to .lorr^-v. — .-— 

whioh -ra -abi-ct to th- ii-r. c- tr— .rsrtu-g-. 


**> 




^Err-ir F, " n ' in8 ^ - c,„„ P e> • 

xhtbic E-12 Mortgage (dm pan) with Rochester Savings 

Bank (10/19/72). . 


*,7/0 • n • 


^^u!^r^;f^^rcd_by this nort- 

ccvo.’iurjwj ♦ia'id -- -, 4 **^ wC/ v/a. wh i• *t-.'cL c, i" i ’ v «.**•*** °r 
• * • ,4C * , ' S **' «**•**•# 

(£) To ouv wh^ir --.j , « 

*i*:':t*\~* r‘ d bc **-a interest ,n< 

_ , »-..u *_«, A Gt..jr r- ....,_ ••'“ — C./02T jConti 

cr levied eocn f. • -a-r '”- °* c -*- lr -— which ;._iv j-. 

to ou or tn„ eithcr ia lie.-, or 

t?cv‘^y C S. C ° on or “ io ' 

current^r*^ >«•*«* or inJorcHf rcL“?t” of*?* 

sewor ^t*. ^ 

that 

sufficient to nlv*;?v'-^ a : ora t ‘‘-° cate 

assessments, ohor.-cL'cr'c'-’' : - ;XS '-’■“ ior £rd --w.r .'er.t^T 
-oregagee; that, notwithst^d"- c ,? =C,W *>* paid by 

^v>o so long wj8 the vol'd'-£««* *** ,y P rcv i--on~ of tfc is y ,_... . 
other covorn.-nor.tdl ci.rco'o- c i-?!; y . tii!cs » aesessiuc-r.ts or 
being cohcc-stcc by ;:orv:. r s.-°r f- i tuc ' or to beccan cue, < 
property in <jocd feiun V-a ^ a tcr^nc or the irorwir*^ 

-' c - °* -orreicuro or less. 

«ny.port thereof shall cZXlrt' f “ • is aaid i-ouranca or 
vole, by brooch of ar.v cor.di-if- Za'T 2 u t t £ araw «» or becosw 
b.co.r .0 vexd or uasaii by real on S'“:“*,**'Mortgagor, 

tne capital of ar.y cc-n--f T'“ .-“ iiure * or impair- 
l“* y tno " b, -'» °* if for c-v 0 *-*-‘.“'“ J . ln w-llcb said insurance 
insurance shall become un?-f atao,i «*-~covor said 

to1o-*‘" CW on slid^o-t-°c’V° *' : ° rt 9«-geo/ to 

to Mortgagee; and to nay as thcOlC-f ?- c P«ty satisfactory 
4 -°- sjc .1 maurwea • . " c -' grew duo £.11 nr 

sociiri'-w * tw ' *-o icure w - t prouiurxs 

loss p..hble ^lauses^-hc-r' !-V ici«^hfrcfor“% 

to -.ortgageo. ° f ^copt^lo^ 

proof of C -o°. Ly - 11 » ^tg^ee;*:^^* r "c-;4 iy0 

h r .-,,s, * ■ " -- -°C HU.OO 0-0...i" ■> V ** ,u y ^<8 

• tirer.T , r ,, - / jy . .cref c r.~ ■ _ _. 

directly to ;,ortc*:r:2 S ^T-|-c^ 9 ^ 5° 5C «^‘to p a ; i ® i9 ° r 

ur.acr such incurve- T-^-" ! 13 uhlc -‘'- •'•••'•y occor..a nav-hi . 
iu.-ns, such moneys" or arl'pa'-t'' ^.^1*7 °f ^"Oarr.ca*prla- 
f"? fo'Poir or the ..roiariv d ■ to “ a -.^licf to 

points .-.ortgageo a- al.ornoy J ‘/ w *'- cr *5-Cor ap- 

uUkU.or. in t’ o v -- - - Ifc *ct ao or.co-rjo o« v c- - r > 

or ether transfer of^ci -*! £ rC ?: osu ~ - this ^ ™‘ 

r-C.-.t, title and into -t! rr?"® 3 * s - ct -*ac h-rchv, ,< U 

policies then ..-. to cC ao °*- ^*''" < ‘' Cr 00 -••--r_..ce 

snail : .„es to the : "-* i C*C-i. property" 

•. ..j-r^.-.ce prose ecu ricov.nd b>* P-"C.._rty. 
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* r -- •' f “ 

ICt/cwOi. f-ui. st/v 


rcpc.iring, restoring or rebuilding the premises so damaged 
or de-troyed or of tlio portion or portions of the prem- 
iscs not so taken, sues payment- to bo ruse or the work 
progresses. Such written request of Mortgagor shall be 
submitted to Mortgagee not later then thirty (30) days 
after the receipt by Mortgagee of such insurance pro- 
cot..- or ccr.a—.r.ation _wurd. Should Mortgagor fail to make 
such written request within said 30-cay pone.. or shou.d 
Mortgagor elect not to repair# restore or rcouild said 
trcr.iscc. Mortgagee may appi" such proceeds to the pay¬ 
ment of the unpaid principal alar.ee of said ir.dcbtcancss, 
together with interest thereon to the Mte of payment, 
together with expenses ir.curr._a in sc tcr.n_nat.ng t..«_ 
.■.ortg-ge ar.d mortgage note ana any insurance proceeds 
or award in cxcc-s of the funds r.-a._cs .or t.-.i- purpose 
shall forthwith be returnee by Mortgagee to Mortgagor. 

Vhe insurance above re.trrii is -....I _n:_tee lire in¬ 
surance with extended coverage, p_a_ic naoiiity insurance, 
rei. -1 cr business interruption insurance which shall 
insure continued income from the premises curing periods 
of r-puir, restoration or rcbuilaii.g- ...ter da:.-.-go ay lire 
or other causes, and such other in-ur-nce as Mortgagee 
may require. Such insurance may be in the norm oi a 
blanket policy or policies covering ana sui .dings and 
equipment on the mortgaged property ana other locations. 

(c) To maintain the mortgaged property in gooa 
repair, order and condition; not to remove from the mort¬ 
gaged property fixtures, appliances ar.d equipment oi ar.y 
nature covered by the lien of this mortgage wit.".out having 
obtained the prior written consent of Mortgagee; ar.a 
Mortgagor will not alter, demolish or make, install, or 
oermit to be made c— installed, any alterations, additions 
or improvements which affect the structural co...por.cnts of 
the mort.gagod prop - .-tv ar.d cost in erc-ss o. Fifty Tr.ousor.d 
hollars > 150 ,000.00) without cbt-imr.g the prior wri tten 
conse-nt oi Mortgagee which consent Mortgagee hereby reserves 
the right to refuse to grant. 

(d) To comply with all laws, ordinances, regulations 
ar.d orders relating to the mortgagee property ay ail 

eral. State, Municipal and other governmental authorities. 


<e) T' 
notice of cc 


T' notify Mortgagee promptly upon receiving any 
c .aenccment of ar.y prccecdir.gs for thu cor.dcmna- 


(f) Vo farni-h Mortg_g_e within r.iu-.ay (iO)^e-yc^ 

s__ao..;tn_s wrap-rad by C-rcified 1-d.l-a -tcc-vat 

cr a nr.-sc.-l o. *ic-r in ..ortg- cr 1 . br.-.r.e-s satisfactory 
to i.< wuc:. w-il «—. ..w. --y ozi —>-y 
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sqi 


( 5 ) If Hcrte—'or or _ v/ ■ . 

llcrtrcror is - cor n- •©. o. c.asirns.0 c. 

* ' »- wipd.wu.oi.. to iCv.’ 1 in t * *. • i. r 

o.-.cj _.-.d rirh.ts as a ocs-Dor-u.or: a' - 2~ c:;iss- 

crty and transact faLsin^is in -s T. "" .*° j- v; n .wo?- 

to pay who.- dec and -- . ,2‘ •“,^2 . °Z a\:; „nd 

ny 

ar : d :'- y 

( 1 ) copies of all corporation ulx -e‘u--. °‘ c " ch yc - rs 

(10) cays of receipt thereof all - - t i Y* thln . tcn 

oesicier.cy or cverasscssnent - ’ “ - -—..to, not.v.^ or 


ir.g to Moitr^ro'■ 5 T"22 '““t c "—‘ f.ofices perasin- 

Unitod States"of ^“ic - r ~ y bc iss *-- the 

political subdivision thlrccf. “° w / °* <c end -“V 

stalinin't duo cn^eac ; - % in- 

- SSS 

gaged property. 1£ tha fwld so hci( fg ^tg^oc sh'u £**' 

in-lcienc to pay any of the aforesaid its* t^a-dn\ 

>.ortgugor upon doaand shall dopos-~ wi - .r~. cu . 3 » 

ticr .,.1 f an as as iav h-- r ->r--. = c--- 2 W1 — suen aoai- 

Ml tk. » “ ' c “i° s “ a d ' .icimey. 

mwwsms: ^ssas&a 

•TSJ.p: SSfjfssiHa 

SSS.'SS 

tions which, if C o-h- ,. L “- < - ooriga- 

nortc-r -j .--.-a , , r ‘" 7““'- v *» -^^*0 ts.uit 1.1 a lien upon 

to the'ore£ises“"o- a ° : . u;ili; y services 

‘ ' *‘ c '--tier, o* insurance ccverfisja. 

security for t s o i~ ‘ a 2 r‘"' 0 ' J a - additional coi__terai 
all leaLa- now i- ay thi - ~ or =Ccge 

in$ all or any sirt'er's^a 

SifS.rS ^i^r^nf^vary 

Sgsn“ r ^ c - r -r2 in ./ ;:u f sags ;i 

such lease or „n» oart uvliC or' ; w ^ C ‘- i ““ y 

one .-onth a.-.- r _V - . „ 0 t '' “ff, “•- r 5-?«*'-a lor ..ore than 

or that rray * - v - - " “ w , - u -'- ur -—- r --cr. lease 

such lease or any^ch^renucT ^ •• c ‘^- ie ' 2 -* c ‘ “---«n --‘y 

plaintiff orV^-T -- 0 1"“^ a—'0..0 a party, either cs 

affecting the hon herahv crcl- cl'cr^v ^“2 
tC to .;c w • . % * cr * L: -° -orcciOwa piro.ic-:ty # 

sonlblc attor.-.Jyl^.ri. "I Cw "“ : :' ‘•'^-" 7 -- —*J rc«- 

r a- 11. - _a.^ o. p.'wCaaoing, and 
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M r _ . uc, 2 -.;-. ... 2 

vith or without*! • I , c r t:; - ;rc ertv 

ccll.su oil r.r.t. I “/ -°- c c ii ncculs.."ry, 

f°- c - of col.._u_o.: “.-.n end, tftir dccuc 

_ .J'”- -'-....is c." _r.cc.r.o to f f--’ -/ c.-P-y 

“t-— o.-.i c - . " of - 4iS{ '—* Viter end 

o:r.cr carrying ch_.r. : _s, o.-.i. to*' - T"“ .-r_.--.it.. .. and all 

restoration of t.-.o *ort " -i.itonancw, rtnoir or 

reduction of the , .V j**’" '•-P*-rty, or c.-. occcr.'.u o-d <n 

cue); order o.-.d L^’- s ' ? s -ntorort hereby sccul-our^ • 

discretion, r.ay elect; cnd“"o*s ogIc- 
noilr.-.c to :;arc: t.-cc t 1 ’ .-’-rpose .lortremor no-civ 

cut un.or any ila'a or Xclse- o- 1 -nd to atcctl 

.ortgogtd proper_y wncthor ..T - ' c *'--utro. of the 

^ ~ *- •»■ -• r.v'.'.eli - ' — - _ * -w ^**'i * ■ v -*- ‘ a- Cv_ af wCd 

for t;- ccllcccic.-* ;n U ^r-°c UOC \ r * ~ uc: - -—so or 
.^r c ;—' -*- -■•/'utcorr.ov'or * otto herc “-' 

—a tt uttcrr.iy for ;-.oro _<-g~ o' ! T" *° -'or ::or.e».-or 

fca ~~i=-bic action ..f V '-■ <.-** “--tcr.tnt for enter, 

property, o.-.d to cor. fee- v-tOtroetion of aha ;..orec„cl 

‘ n _ : Vcr •-.ortgocoo, •..•nerou^ro --T" 1 " ; -orsgogor * 

it—cw^wtely issue -or the o... 1 -‘ c -t_ss.Gr ;..oy 

erty, without ony oricr -~cr"nrX~ °‘ • tnc ‘■'■ertgogod pren- 
for oo doing tr.io i;ori.-ogc*c- a c-tl h*'--*’ 1 ' . w ‘««<*var; and 
“-•.idovit shell be t suf-cio-- W---/T vcrilie - ^ on 
bring such tactile action In a-«cy 
the institution of -o-'c-v-, bo.oro or ofeer 

l-ge, or aftei judcr.enc tierce- p ^° c ^ cd: - r - c »8 upon this nort- 
Sheriff sole of the Mortgaged p^ooc-rt;; 01 ° r after a 

tho 

in the payaont OJ JRW .. n ;- u \\ Ce -“ J ^ =ball bo node 
on tho note whicn this --or-r-""' Principal or interest 

cny tox assets: f “ ecaro - or i« the oovoer.t 

delinquent and sue-’ d - r<1 ™ voter chores- thor. 

of U 0 ) days of tor‘w“it- ,C £oz L P«-iod 

pagee _o Martgogor, or (i "i‘ '-'^-^?. th . orcof ‘• ro; - 1 itort- 
Kortgogor in the oor°c-r s " i11 be su.ee- by 

provisions of thiL .-1-:^?^: wit h any of the 

U) aoeve or.c ten defo!'! _ Zhc -.~ -c-crrco to in 

thirty /:c) do-'s w co “ti-->te .or o period 

gugco to Jlorscicc'-, or “* c‘‘. rrc.t :: C rt- 

ai c'ured with dot d • ■■ g :"^r:.r. s* “ co .-“ J - t that c.rr.ot 
.lortgogor fails t0 urcc^ed'"- - T-* suc- *! period of 30 aays 

to cure the so.r.o v -■-C - V **""-'^ diiicefca 

j 4. flw rca.i 6S 6 f n-tc-r-v 
-- --id note, and ...... T .Prov.ood herein, or 

cu.v.ulative _..o co.'JIrre lr *. Si, - £ •'»tc ccr.c.-.intc 

vely, or together ,lu ^ *-C pu.„ued s.. 1 . i*-, 

ct tho sole Li.tt. ’ "c ' “‘"c/or the n.or:glg_d 

-i r.u. he c;..-.^u__gc .,v*Z 'v " tf-s_>-, -no ouch ‘.vi-.vnl. 

c -“'^ uu c. t_r. esc. „ I " but ,i_y .-o _i:or- 

to .exercise ur.y sue.-, rs.'ht ‘* w *.—r.occur,- o .ho fsilur. 

-- - W.iv..- or rch.c. ot * n r ‘° u vcr.a be ccr.- 


co.cctj, ur.u irp... . c.~. J.I - "i:.-"" -“-o-JCJ oil errors, 

..er.,.g.._ ...d.r .... . 0 . " —*•< .■•vvw.ov, ir...:;.;.. 

-ucru. to «crtc-.,a‘-“-y 'ol'^y " c aiC^ 
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(Settlement and Financing Papers — Group E) * 
Exhibit F-12 —Mortgage (first part) w ith Rochester Savings 
Bank (10 14 72). 


C1 * of the proceeds 

u "“ cr a*«c«eioa, or providing'ior^Ar.y**« ‘ Ay'1* *''"* c 
ti0n Clvil ?*'ocoo, ( or vtorts ion foTpoyr^cAt"^^' 

-•i fill other iLTllyZiiZ -- id Prir.cipo* oust 

^rinnHhe AZnn^nf^ S£* ^^v.oronc'of ooid 

r^c:r UCti “'.:" uc :J r 

vo„, -hyth.n, h« c; „ co.t^J to oho 

“=-h.:.cL 

t - C..C —i.r*r„-, sao ooirooerc.*. o. e.ch b . - . t 

occorZiA.- cjovcrr.rd by o.Ad cZn' tAZZc“"'* 

C-- o ,-• _?; s ..I'*:..? OM!lt « f M°-'-;-eor shell hove one r.tey czer- 

c -“ v ‘ - -~gn.s <_.-.. privileges or ouch -on v- __ .• . ,- 

ouch C^rcise end enjoyment shall* not* cZAstZtuZe^cZ'ZZ?'- 

cort S^°.' ior o.il purpose or this .tortcoZZ 
^v..ror.,.a..wC or compliance oy gt.v c* o-tn_/ 

^• That whetnef or not 'c^ - i r r*s• ^i ~ is. . . 

in ar.v oarticuicr c^p in r -tr ^ ** is s^cCi.ic-lly provided 

- *. ot-^e in c*'.ic .Toriv-wpo whore erv n* «-•« 

or provisions or this mortgage rccui-Z tho--Av- .-‘A,- Z- * 
wion or center, c of Kortgcc-eo -e . S> “' 1SI “C- 

gaZT S ....1 ..ot u.rct.eoneniy withheld or celiyod by .Mcrtg..- 
^0. Should MortCwCcr tra^sfr *- t***.',* *._ , 

oarlock -T ^tr-;c- t Co- t c-'‘° r S; ' OU ^ ^ ba • teller 

-- ..o.tgwro. Co...c.^.icr. w.ncn woulu result in trer.s'c- 

the nZZAert A-'i-^rr:^. 0 ;.:" 0 ~ cr -9fiC-<i premises to other then 

-f -***?£ 

K s? 

ci- ; r.j such optics./ tort-urea shell servo cZlrZ^(30) cZZ^~ 

?..o. wnt.cn notice in person or by rcgistered'nAil’on i^rt- 

11. .';ort C u C or w-rr-.-.ts title to the nortrogee premises. 

12 . Kortgogor shell .'.-.^int-in, o- c •-■«•-, w, ^ 

--cut the ter.v. e. this iro;. vV _ liA.nJZ'Zr t ^^“*‘7“"*-'-' 

,ree..-ty si a AuAAir.g h^rl'oAA*oAy“toZ.silAtiw , & cuAoI' 

Cw t —-“ v :- °- fi’fiJ-lisy to r./..w such lic.s.s^ 'hell cc-- 
turoult hor^ur.eor. * Cv '-- - 

i- J • AlO* w ( s. ( " O C O * i ■ r t« -«-«« .. • . , « 

••- .r.ortgoged premie.A. “ .“* ---?fi=ttsne 

^ • * * 0 * Cf to^OiT / x cc olie.... \ fc ‘-» r - ^ 'O^ ^ j ^ 

Lw./ Will .cwwivw w *.o - * ■. 4.. ~ J . * 

-- --w-vt. _ ^ -ewUJtu O’/ W.'.IO 


1 










900 

(Settlement and Financing Papers — Group E) * 
Exhibit E-12 — Mortgage (first part) with Roch. ster Savings 
Bank (10/19 72). 




.'J G-'* YOJ\l\ ) 




5 ns: 


\ 


Or. this /-' > — day of 


i ■ s v- _, 1972, before 

I o'1 ■_ ; . d.. ^ ^_, to 


^ r.o personally appeared 
»i 

^7~.a known, who being by rr.e duly sworn, ciu depose and s_y that 

■•»•>..,. t . r _, New York; that ho is 




M I 

•X^ ’<•» ■ 


of res 


ST ".-.CILrcihS CCkl-CkAYlCk, the 



V 



k * 











(Settlement and Financing Papers — Group E) • 
Exhibit E-13 — Mortgage (second part) with Rochester Sating* 
Bank (10/19/72). 


RJKsEC:5:10/16/72 


■ rn 

ft / C ^ - * “ ? 

consolidation e:.v .•'Vh-' 



—5 todo this /C - of October, 1072, by and bc- 

O .. ...... 

If} \ tween RGCIia^STZR SAVINGS a« u cc»^»o.wwior. o«. ~ 

V» f, . 

10 ganised and existing under the laws of the State of New 

^ York, having itu principal office at 40 Franklin Street, 
'VjS^ Roche-tar, New York, First Party, and CASTLE REST F.'.CILI- 
"\ T1SS CORPORATION, a New York corporation with offices lo- 

-r v \ cat_d at 415 Stratford Street, Syracuse, New York, Second 


Party, 


o 3* 

l! \ 

“ \ 

i 


WITNESSETH : 


t'* WHEREAS, First Party is the owner and holder of 

f.\ a certain r.ortgagc made by 116 East Castle Corporation to 
'->■< Karine Kidland 3ar.k - Central (formerly Marine Kialaad 


by Marine Midland Bank - Cor.ar_A by assign-ient c. •••o- >-g»-gc 
of even cate herewith, together with the note ei even date 
therewith which said Mortgage securee, upon water, tne.e a 
now unpaid the principal sun of Five Hundred Ninety-Seven 
Thousand Six Nur.urod Seventy-Five Bo»lara .-.".a ..•.ir.y-j.A 
Cents (0597,675.36), whicr. Mortgage is now a licr. on pra¬ 
ises situate in the City of Syracuse, Cr.or.aaga Ccur.-y^ -i<-v 
York, on p-unices located at the southwest corner c_ -vast 
Caatlc Street and South Sueto tercet, <— More p—- tic_lar,.y 


^3 described in said Mortgage, ar.c 


and holder 
cur. of Gao 
Wanty-Four 
__ October 7sl 


^ C*> KHEREAS, First Party i„ a._o taa owner an- ..oiooi 

^ « of another Mortgage Made by Second rsrty in tr.e at... o_ ^--e 

v. ^ Million Six Hundred Two Thousand Threap hundred V.v.-.ty-Fctr 

*. Boilers and Sixty-Four Cent.. (s_, u«_ j-.) *-.-t«-w uet.o_,_.. aii 

( g 1372 and recorded in Or.or.c_ga County Clerk’a Office, vr.icn 

v i g * Mortgage is also now a lien on -ai*. -os _.-._ >..aa giver 

£*’ to secure a note of ever. dat->. ther-a. ..h, u_.or vnior. i a now 

r. <, tX unpaid the principal sum c- One,.._ll..an d-x ••'-♦•area Vwo 
\ ^ Ynousand Three hundred Vwanty-.’.vur Ee-s-re s_~»y-.-cU» 

\ ^ »- ' , • « * ' » O " 'l * ** / \ * a» f 

wi,-u*,—%.»•.), 

« WMEEEhS, Second Party ia n*v the owner ir. ice s_v.ple 

of the pr._...i-o- covcr-u by the —-u Mortgages, ana 


* 
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h k < ^!' lemen ' and F,nancm 8 Papers — Group E) * 

Exhibit E-I3-Mortgage (second part) with Rochester Savings 

Bank (10/19/72). 


Jc;-2-.3i t\:i OZ7 


\uzx::.5. the t- —< . v 

consolidate and mate oru*l -- to ccaiiac 

c“‘o- C?0 ^ ini,:c s<iid licno on 
fora a ni.-.gio, coordinate “° -'.-11 

(»; 2 o5.^.o J&S 4 pr ^- 


NOW, 


± r’C aJ' ip 

One Dollar (s: 01 i ' , lr * 

yStpi. ^ • * to Cfc.cn in hand naid {■•.* _ . 

wnic.. in hcrooy achnc-/ 1 edr- - - • ' v c -ccont of 

uablc consideration “"<* * cr °-b~r good and v2’- 

agreed bv ar.d •*'—-o/ -.ueua..iy cove.-'._.-.tad - 

mortgage 7 bo and ch7We he^v*-^‘* t t; -= 

*i"r a.nd coordinatCV-fennelid_bad 

inbt.ore mentioned, without - Pauses horc- 

“° that together they s'- p I7 L - °* & -‘ J over the other, 
first mortgage. Jd S "“ n co -«-tuto in law but or.o ' 

nf W.I—1E/.3, Second Partv Cc- i- .*■„>, u 

of puy.ncnt of the said cur ‘n, 40 h - vo che terms 

—-.ousar.d Dollars ($ 2,200 000 *'', ■‘*T i '7 lon ‘* u o Hundred 
modified and extended. aAa -'- i ^..^teroct thereon 
on the conditions herein&icer'set* forth— “u rc,i ‘-blc thereto 

tior., the recoipt^f°^' c ^°f.. C ? C ° * r ' d v , a iuable considera¬ 
bly hereby extend. ^. First 
anc ? of said principal irdo^drJZ outs tanning bai¬ 
rn tne sun of $2,200,000 03 -rd''“‘‘ lisi ® u !; 3c =--c notes 

asi.'ra,is ££“? 

*m?^€‘ c2 ^' S ‘-«^^r2 : ?d-^ a iU 

S18.1CC.00 on the first d-v A«°*' ‘•'•'72; ar.d 
thereafter, to be a-iolied“fi-2-"on ia e£Ch ^ e “ r 
of r.mo and -no-eighth -jorcc 7 - S 055 t:ic ri to 

balance on principal ur -? - 1/ -; ) ?or annua and r 

a f i .k «' _u . • 4 * w ■“ •*■ w.,u e i Jh . r */ /-> * . 

- U4 WwuwwV.r. i' 


of tha cu.fc 


at wnich tine the e-.*-ir^ w - -- 

bcconc duo ar.d payable with*i-t balance shall 

year oi the tern above de ■ r -■d ^-.7 " * "r cor ' c “° -i- eh (5th) 
in whole or in part, with * C - ? “ i ‘ prepaid 

the anou.nt so prepaid co.r-utcd'l^cli’ow'” 3 *^ ® aSO<5 °" 

(j>.) i. prepaid dun.-,,, the v - /” • * i ^° Percent 
term, four ar.d o-.e--- f . “r' } iv “ r of tha e.crt.-ara 

the seventh (7th) yZZr wi'^'t 4 i£ ?-epaid during 

cccrin.ng at tha rate Ar OiC-h!- . C f. =uc - 1 Penalty 

anti, the penalty sh " b - 2 • °" 4i Percent each v^ cr 

penalty shall then remain* ^ c “r. P--oene, wnich 

the mortgage tern i0 * “e...ainfc:v_r of 

eh “ n b« in .-ultitle's" Of*oT* ; - A*":': 1 ''-'f'r °* ?ninc. pal 
and First Par.y ..hall not be A*'‘^.OOO.OO), 
unless it shall have receiv prep.'v.cnt 

“ c tmrty (10> u- 3 ' 


2 





(Settlement and Financing Papers — Group E) * 

Exhibit E-13 — Mortgage (second part) with Rochester Savings 
Bank (10/19/72). 




prior written notice of any intended prepayment. 

In the event any payment herein shall remain un¬ 
paid in excess o' fifteen (IS) days, Treat far ty herein may 
at its option colicc late cnar-j- not to exceed four percent 
t'4») of said payment to cover ita extra har.dl_ng expense. 

IT IS FURTHER MUTUALLY 7.C IA—L th—t the provisions , 
conditions, covenants ar.d agreements contained in said 
note and mortgage in the su;. of Cr.e Million Six .iencred 
TVo Thousand Throe Hundred Twenty-Four soll-r- ...td Sixty- 


ar.d extended by this agreement, ar.d nothing herein contain 
shall waive, annul, vary or afreet the rights or rer.edia- 
of First Party except for the terms o- payment herein sat 


wCd.~.ai>S O - 

v 2,2 o0 t *j\j v • ou 

effect cs 

if said cove- 

in ell cf 

the respective 

-«/ e..cepe 

w.j :..sc.if'ic.w 

e ..c w.ii».g * 

c.win co.twuiiicu 




• vs -or 
"Id 


■ \v. <c. ’1\ This agreement shall bind the successors and a—;igns 
~ m<- 7,f’ithntparties hereto. 
v or-, o ij 

v r.J— /T -7 IN 'WITNESS (HiEREGF, the part-es hereto have caused 
thiir..corporate aeals to be hereunto affixed and these 

'.P'r r ents to bo signed by their duly authorise., officers 

••''<*,0r,,d--‘6i the day and year first above written. 


a v»V * -•» » f 
ifk>j* *V ' •„ 

' SS . (Vi/.'-jl ’ 


ROCHESTER SAVINGS EAaa V 4 ,-\ 

/ p k<" 

Ap / <?/ / 

By: -■ /AA _ 

CASALL REST FACILITIES COf-tPOSATICN 

———'-" % Q 

Bv:_ -- j ■'• ( V t.^ . . 

‘/A, M-'M f y-’ i. 
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(Settlement and Financing Papers — Group E) * 

Exhibit E l3— Mortgage (second part) with Rochester Savings 
Bank (10/10/72). 


** »’G 


S7.i.w G7 •<».) VC.SC ) 

) £.»: 

county cr xcxsor ) 

On this /.? 


■'.ui 


t-/ cs Cesc__r, 1371, before- =a, the 




subscriber, personally appeared 

to so known, who, beinr; by so duly sworn, bid depos 
that he resides / 70 /"sr-,-),r s- 'Os 
Now York, and is sy-T-rX - 
D.wsN, one corporation bv. 






nnd say 


° / 
X /V-X-' 


c- r.cs:—tj.i 


5-'—- one. •. .■.sen onset;sod one 
.cr*ov:j ta'.c Ccwl cJ ^wid corp- 

Q 

thut t.'.c seel i*if»iwco mwIu ir.wtj'w.iw.iw i z euch 
corporate seal; that it Wuj so eifixed by order od the Zoerd 
of Trustees of sard corporation and tha^-hc oicnad his none 
thoreto by like order. X y /^) 



S'V 


S'.V.Td 07 NSW YORK 


\\. COUNTY OS C.wN0;.G.% ) 


) 

) au • 


i.^twry /uj.ic) 

/I... HOV/;.A\VRJXCS 

hV-ry fV.'JU in Ihc SUi* ui ,\\w York 
MO V*C^ COL MV, X. V. 

C ,. r g » ' ... ' b.uiL ’ O*0,L?) 




On this /v d-y os October, 1372, before to, tho 
subscriber, personally appeared -, r /•/?, A. As,. , 


\ 

\N 

• 

\ 

to ir.e known, whi 

<*> 


that he resides 


vl 

X" 

New York, and i; 

'VS 


7ACILITIES CG:d>< 


\ 

which executed ■ 


:e or.d sav 


;vo r n r<_ 




O. C\S'.’SS RS3T 


seal of said corpor_cion; 


-si afsi:xd to said 


■.stru...ent is such corporate -s-l; shoe it was so affixed 


by order of the board cf 


.rector- os so--, corporation 


that he signed his r._- thec.eo !>•/ 1 


jy iiv 

- r Y 

. 'N. / . '/ ' 

■' f \ 

'k ^ 


A: . 


■ w. . 


>*-<’« i iAlUw'CCl 

f <IW* /..4 M. Wm *4 N.« 
4 -*4 •• tu ..«4 U M .. 


•f/ 


/ 

W '\" / . 




.. C.-. s 

x- J 


rA 

U 7 / 


f'/v ; 

“ r y 
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■ Settlement and Financing Papers — Group El * 

Exhibit E-14 — Lease of Real Property to Thomas Fehes 
from Castle Rest Facilities Corp. (10/19/72). 

LEASE 

THIS LEASE AtGREEMEKT, mode ond entered Into at Syracuse, Hew 

''C. / f 'ty d be. *■' '9 

York, County of Cncndage, State of New Yoik.^by and between Castle 

Rest Facilities Corporation, hereinafter referred to as "LESSOR", 

whose address is Syracuse, New York, and Castle Rest Nursing Home, 

hereinafter referred to as "LESSEE", whose address is 116 East 

Castle Street, Syracuse, New York. 

The terns "LESSOR" and "LESSEE" being intended to include 
the successors am’ assigns of the original parties and the heirs, 
legal representatives, successors and assigns of the respective 
persons who from time to time are Lessor and Lessee, wherever the 
context of thi3 Lease so requires or admits. 

WITNESSETH: 

1. DEMISE OF PREMISES : 

That the LESSOR, for and in consideration of the rents herein 
reserved to be paid by the LESSEE, and for end ir. ccr.tidcr’tion of 
the covenants to be kept' and performed by the LESSEE, does hereby 
lease, let and demise unto the LESSEE, the following described 
premises, situated in the City of Syracuse, County of Onondaga, 

State of New York, commonly knex/n a3 116 East Castle Street, and 
legally described as follows: 

See annexed description, 

Exhibit "A" 

The above described premises includes all buildings, structures 
end other improvements constructed and to be constructed thereon, 
and all easements, rights and appurtenances thereto. 

i 

2. DURATION OF TERM - 

The term and duration cf the Lease shall be for a 
tsperiod of twenty '70) years, commencing v.itn the commencement date 
herein provided and continuing from said commencement date to the 
end o£ the term. 





/ 
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1 Settlement and Financing Papers — Group E) * 
Exhibit E 14 — l ease of Real Property to Thomas Fahey from 
Castle Rest Facilities Corp. (10/19/72). 




Secondary Torm: (Option to Renew) 

Upon the expiration of tho primary term of this 
Lease, tho LESSEE shall have two (?) successive options to renew for 
five (5) years' duration for each option, providing that it shall 
give tho LESSOR notice in writing at len 3 t ninety (90) days prior 
to the expiration of the primary term of this Lease that it intends 
to renew same, and likewise ninety (90) % days notice prior to the 
expiration of the first five (5) year extended term that it intends 
to renew same. The extended toms hereunder shal 1 be subject to all 
of the terms and conditions of the within Lease. The rental for the 
extended terms hereof shall be the same as the primary tern, payable 
monthly in advance in monthly installments. 

3- COMMENCEMENT DATE : 

The commencement date shall be that date which is the first 
day of the month following the date when LEoSEE Shall have been put 
into physical possession of the premises, h u,T / 

4. AMOUNT OF PXNT AND MANNER OF PAYMENT: 


<= 
k ' 


CM 

o ■ 


amcj:- or h...t y.vcr~^ o- p-ymnt i 
A) Che total rent fox the Primary Cent of Twenty (10 
j yeers shall he SIX Kilis T ,KS H'JXDRED SIXTHEX TK0US1.V3 U CO/le 
! 216,100.01) Dollars, said _un being equ-1 to an annual 

1 rental of TdXiiE HUXDSO TsX TKCUSAXD EIGHT KCHDSED U 00/100 
jj <53ic, 000.GO! Dollars, which sun shall be payable in equal 
I monthly instail.-er.ts of T.X..TY_FTV2 THOCSAXD NIXZ HUNDRED AND 
eO/loC (S2S, 900,00) Dollars, payable monthly in advance, at 
~>-Sswa S address set forth above, commenceng on the cc.raer.caac.'.. 
date, and payable monthly thereafter on the first day of each „ 

I every ca.er.dar month during the term of this Lease ar.d any ex¬ 
tension thereof. Ir. the event, that the term commences other th 


ars 


nnual 


1 

-six 


ii 

! or. t.-.e- iirut oay of the month, rent for the first and last morn 


date, 

y 

hereof. 


of the term shall be prorated. 


no 4 Ai de uay OI 


the month, rent for the first and lest months of tho term shall be 
prorated, 

B) In addition to the payments required heroin as rent to the 
LESSOR, the LESSEE shall «3lso pay the following: 




evMAf n y 
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Exhibit E-14 — Lease of Real Property to Thomas Fahey from 'J'" 
Castle Rest Facilities Corp. (10/19/72). 


(1) All Occupational Llccnsoa, and other licenses 
necessary in tho operation of the business to be 
carried on in the demised premises. 

(2) All utility services provided to the premises, 
Including but not limited to water, gas, electric, 
end telephone, as they from time to time shall 
accrue and bo due and payable during the term of 
this Lease. 

% 

(3) IXSSEE shall pay to the appropriate municipal 
agencies ad valorem taxes ond special assessments 
with respect to the demised premises and tho improve¬ 
ments thereon during the term of this Lease or any 
extension thereof. It is further understood and 
agreed that all ad valorem taxes assessed during 

the first and last years of the term of this Lease 
Shall bo prorated and that LESSEE shall only bo 
liable for such portions cf such taxes assessed for 
said first and last years as its months of occupancy 
during any of said years shall bear to the total cf 
twelve (12) months. In tho event of tho imposition 
of any special assessment or assessments which may 
be paid in annual installments, at LESSEE’S option 
exercisable by written notice to LESSOR, LESSOR shall 
advise the appropriate municipal agency of its inten¬ 
tion to elect payment in annual installments and 
LESSEE shall be liable for only such annual install¬ 
ments as shall be due and payable during the term of 
this lease or, if the option to extend shall be 
exercised, the extended term hereof. Should LESSEE 
fail to pay any tax or special assessment when due 
end payable, LESSOR may, if LESSOR so desires, pay 
the same and tho amount together with any penalties 
which LESSOR may have paid, shall immediately become 
due and payable to LESSOR as additional rent. LESSEE 
shall have the right in its nano or in LESSOR'S name, 
whichever shall be appropriate, but at its own cost 
• and expense, to file and proseeuto applications for 
reduction of assessed valuation and to institute 
legal proceedings for the reduction thereof. 

C) IXSSEE shall not pay any income, franchise, or excess 
profits tax levied upon or assessed against the LESSOR. 

5. COVEKAh’TS OF THE LESSEE : 

The LESSEE hereby covenants and agrees with LESSOR 
as follows: • 

i 

A) That it will pay the rent as herein specified v/ithout 

notice. 

B) That it will keep the demised premises and tho improve¬ 
ments placed thereon in a good state of repair, /fnd it will be respon- 
oiblo for all repairs, including painting the Interior and exterior 
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V 


. ini-Mtnlna the roof of tho building, ell windows, 

of tho building, meintoininj t . 

e oor s .nd owning., .n electrical. *»*«-. * to C t ' " r 

end other syscccs inst.Uod -ithln the building. P«ved par - 

ln3 area. shrubbery. plantlhg. lights. »nd other occrs.ories. 

appurtenances and related equipment. % 

C, ,hat It vlll. during the ,»U ter. of this hoe.o, end any 
extension, thereof, and nt it. <»n expense, carry: 

each person, h- 00 »°?“ ® ; 1( . lc3 -haU cover accident 

SSS»“- 

«Sr portions 5 the building thereon. 

l2> ”hf fuS^oeeS’Josfor 

. the building^on 

es the insured. Such F*>«wy / ^ the 

5S§»~ 1SS ,MU 

option, e '■•’trj^'ilsS^'tl'furn'iSh cny policy of 

S^SIsIb^ 

XsU irS'diSelyVc^e duo end payable as addition- 
«1 rent. 

• . «» 

tlon of precises is « r “'“ C p 'J.,7r“S“ge V sbaU bo 
cinicc .count of such >"'"'‘™; 0 .^ t5 ,Ss, end 
cgual to dhhual carrying h j- payable 

OfWdtyMsort gages* secured by decided Precises. 

M that, at the expiration of said tor. or any extension or 

renowel thereof, it .ill dult and surrender the decided Raises in 

, good and substantial state ef repair, reasonable near and tear end 

encage by lie or the .lucent., or fro. other cause, beyond Its control. 

excopted. 
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E) That it will comply with oil lawful requirements of the 
Board of Health, folico Department, Firo Department, Municipal, State 
end Federal authoritico respecting tho manner In which it uses the 
lcasod premises. 

6. covErinrrs of tie: lessor: 


Tho LESSOR hereby worrants, ropreaento and covenants 
to tha LESSEE as follows: 

A) TITLE : 

TKHTlESSO?. has tho full right to loaso the 
property horein above described for tho terra aforesaid. 

B) O'JIET ERJOYi j RiT : 

upon paying tho rent and observing 

end performing all of the terra, covenants and ccnditior. r on LESSEE'S 
part to be observed and performed, that LESSEE may peaceably and 
quietly have, hold, occupy and enjoy the demised premises end all tho 
appurtenances thereto without hindrances or r.olcocacien; provided, 
however, that LESSOR and LESSOR’S agents cay examine tho leaned 
premises at any reasonable time. 

C) UTILITY LIVE S: 

’fhat water lines, sewer lino3, electric lines, 
gas lines, and telephone lines are installed end oro available for 
the facilities constructed cn tho cubject property# 

D) PAY) PINTS : 

. . ihaf, in the event tho LESSOR shall fail to 

raake ths payments on any mortgages, or taxes cr other paymonbo on tho 
domised promises unioh LESSOR is required to pay, tho LESSEE may but 
Oholl not be required to, make ouch mortgage or tax payments or cuch 
other payments cr do such acts ana things as nay be necessary to keep 
tho mortgages or taxca cn tho premises from being in default, and may 
doduct the expense and cost thereof from the next ensuing rentals duo 
under this Lease, together with interest thereon at 2LS j>or annum. 

E) LTEHS: 

EesSUE shall be permitted to install personal 
property 8uch as trade fixtures end place liens thereon or.d LESSOR 
agrees to execute such .-.'AIVERS CF LliRl as may bo required by vendor 
or financing institutions. Any liens permitted shell bo cniy against 
personal property and not against the realty or Leased Vrcmis.es. 

LESSEE, ct tho end of tho basic term of tills Loaoe, or any extension 
thereof, will r.ct remove from the Loused Premises personal property, 
ouch ao ti'ndo fixtures, end title theroto shall pass to LESSOR. 

F) aht> Licn.n iMG: 

Vhe LLdSU.: reproaencs that thoro era no covenants 
or restrietiono which would prohibit or limit tho LESSEE ften operating 
on the dcmiscJ premises a nursing hem. 1 and rest homo for adults and 
that all licenses and permits, including but r.ot limited to thoso 
pertaining to building and oecupon'y, v.nich are necessary to LESSEE'S 
bu3lncso, can bo obtained, 'ihe LESSOR agrees upon request by LESSEE 
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to aign promptly and without charge therefor to the LESSEE, any applica¬ 
tion lor licenses and permits as may he required by tho LESSEE for the 
conduct and operation of the business herein authorised or tor the 
proper use of the demised premises. 

7. MUTUAL COVENANTS : 

Tho following? stipulations and agreements cro 
expressly understood by both tho LESSOR.and the LESSEE, and they do 
hereby agreo to abide by them: 

A) Neither party shall have the right to cancel 
this Lease for default of the other unless such default shall remain 
unaured for a period of thirty (30) days after notice in writing to 
such other party specifying the nature of the default. 

B) The covenants and agreements contained in this 
Lease are interdependent and are binding on the parties hereto, their 
successors and assigns. • 

C) It is mutually understood and agreed that, in 

the event it shall become necessary for c...her party to enforce the. 
provisions of tills Lease by legal action or employ attorneys for the 
collection of any monies due hereunder, then the prevailing party 
shall be entitled to recover its reasonable attorney’s fees, court 
costs and other costs of such proceedings. \ 

D) LESSOR and 1XSSEE herein agree to make and 
execute a Declaration of Lease in recordable form, so as to give public 
notice of the execution of the within Lease, and a statement thorcin 

as to the date of commencement of the within Lease, which shall not 
disclose ’he term3 of rental or additional rental hereunder. 

6• ASSIGNMENT AND SUHLETTIKC : 

Thd LESSEE may not assign this Lease or lot or 
underlet the whole or any part of said premises without the written 
consont of the LESSOR. 

9. DAMAGE TO OR rrSTTMICTTON Or PROMISES: 

In cose the demised premises and/or the building cr 
buildings wherein the demised premises arc located shall at any time 
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during the tern hereby granted or extensions thereof be damaged by fire, 
flood, tornado, riot, insurrection, or by elements or otherwise, whether 
rendered untenable or not, LESSEE shall give immediate written notice 
thereof to LESSOR and the rent herein stipulated shall abate during 
said period of untenantability. Thereafter, LESSEE may thereupon and 
without further notice to LESSOR repair or replace said building, 
provided, hov/ever, that LESSEE shall not be required or obligated to 
expend for such repairs or replacement any amount in excess of the 
proceeds derived from applicable insurance policies paid to LESSEE as 

«»» r* /he* I ifirr.f'4 

a result thereof. In the events LESSEE elects not to repair or replace 
the building, LESSEE may declare this Lease terminated as of the date 
of said damage or destruction whereupon LESSOR shall be entitled to 
receive the proceeds derived from any insurance applicable to the 
building or buildings on the premises. 

10. REPAIRS AND ALTERATIONS : 

LESSEE shall maintain the premises in good structural 


tff/it/n. 

*■"' / 
j 


}VL, OALDUCCI 


TOfINI *'j AT I AW 
•TWAcunr. H w 


condition and repair, shall make all structural repairs and replace- 
ments necessitated by any cause other than LESSOR'S negligence, and 
shall make all repairs or replacements necessitated by ar.y peril covered 
by a Standard Fire and Extended Coverage insurance policy, whether or 
not caused by LESSOR'S negligence. 

LESSEE or any sub-lessee may make alterations, addi¬ 
tions and improvements to the demised premises frem time to time during 
the term of this Lease, wither*, the consent of LESSOR and shall have 
the right to erect and install such other or additional improvements 
and equipment on che demised premises as LESSEE may, Arm iut-tolt—judg- 

meat, deem desirable for conducting its business thereon or for such 

IrSier* J/u/t h c r Of urr..> .. il „ UUJ 

other business a3 LESSEE may deem o-Jvisable./J LESSEE shall have no 7 

authority tc rcate or place ony li^n or encumbrance of any kind 

whatsoever upon or in ar.y manner to bind the interest of LESSOR in the 

demised promises, and LESSEE covenants and n^roon promptly to pay all 

- 7 - 
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sums legally due and payable bv it on , 

^ « on the doleed prefer, upon wMoli ,“,17 TlZT™ 
•o.orooj the ge.tecd , 

U. Lessor mmr . th ° , " Pra ’*'“"» “»««. 

ShoolO LESSOR def, ult t „ e „, rf 

covenant required to h» „ , * f ny 

LESSOR , bV "»v npon 

* e notfc. specifying the defeat end rcculrl„, „ , 
the i-rnnoo , , quirlng performance by 

the LESoCR within a period of time set fort . h . X 

*hoi w * f h ln Such notice, Which 

shjjJL not be less fkin /jf. 

than fifteen nor more than thirty days, m the 
event that LESSOR shall not- k V s In the 

1 not have remedied the default within *he r • 
set forth In the notice or if th * 

ahall nr, 0 6 ° f the default 80 requires 

not have commenced to remedy the same LESSEE 

J t. o-me, LLieSEE may consider «-,<« 
Loase terminated, unearned rent shall be 

, h<lU be Plated to the date of 

>»ve no further l,e b „ lt y T „ 

of such default by LESSOR after notice shall he _ ' 

said (r u , h * vo ^n 9iven as afore- 

’ m lieu of termination of this Lease LESSEE at its sole option 

My cure LESSOR’S default and offset the r , 

. reasonable expense thereof 

against rent thereafter accruing. 

12 lessee rypATii.T . 

■If LESSEE shall f,-n ^ 

nrr» n * 11 |w,y any installment of rent 

promptly on the day the same -hill , 

and shall < ^ duc and WM* horeunder, 

and shall continue in such default f nP * 

• r ° perlod of ^irty (30) days 

after written notice thereof by LES^cr 

y LE ~ SCP ’ °r if LESSEE shall fail to 
promptly kcc P and perform any other affirm/M 

strictly in r ^ WtlV ° covenant of this Lease, 

ictly in accordance with the terms of t-h<„ , 

. . , , f this Lcaso end shall continue 

ZZ\ ““ 0f - performance, then end ln 

--—- - «•—~»««. ^ . ay 

- -.e self ter. end,., * enter e.,ld 
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LESSEE or any person occupying the samo In or upon said premises, using 
such force os may be necessary, ond to repossess and enjoy said pre¬ 
mises as In LESSOR'S former estate; or (bt re-let the premises, apply¬ 
ing said rent from the new tenant on this Lease, and LESSEE shall be 
responsible for no more than the balance that may bo due, should a 
balance exist. However, if any default shall occur, other than In 
the payment of money, which cannot with due diligence be cured within 
a period of Thirty (30■ days, ond LESSEE, prior to the expiration of 
Thirty (30i days from and after the giving of notice as aforesaid, 
commences to eliminate the cause of such default and proceeds diligently 
and with reasonable dispatch to take all steps and do all work required 
to cure such default, then LESSOR shall not have the right to declare 
the said term ended by reason of such default. 

13. SUBORDI7;;TT'~.f) A?.'D VOfl-PTSTRUPrr.'CE : 

Tho Lease shall be subject and subordinate to the 
lien of any mortgage which LESSOR may place upon the premises and to 
any renewal, extensions, -modifications or replacement thereof. 

The—pcx-t lea hct’O- to - ag roa—t-o—o^oettt-s-etich^gegooneMe 


14. KISGELUr.TOUS PROVISIONS : 

A) L'CTJCES, DEK7WCS AMD OTHER IhSTR'.EfGh'TS : 

All notices, demands, requests, consents, 
approvals and other instruments required or permitted to be given 
pursuant to the teres hereof shall bo in writing and shill bo deemed 
to have been properly given if sent by registered or certified mail, 
postage p:-op.tid, or telegram, charges prepaid, addressed to the parties 
heroin at the addresses shewn on the first page hereof. 

E) r.innn:G rrrrcT : 

Ml of tho covenants, conditions and obligations 
herein contained shall be binding upon end inure to the benefit of tho 
respective successors .and assigns of the p-rtics hereto to th" rnroe 
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extent as if each ouch successor and assign wore coch caee nlmQ(j 

^ PJrty " tM3 LC0C °- rhl ° «y not be changed, modified or 

discharged, except by a writing signed by both LESSOR end 1DESEE. 

C) SEPARABILITY : 

Each and every covenant and agreement contained 
Jn this Lo.sp stall , u purposes b , construed to bo . ooporoto 
ond Independent c.venent end -grocont. end the b.-onoh of eny tovendnt 
on ogrotnent contelned herein by either petty .tall in no „„y or oennor 
discharge or relievo the ether petty iron it. obligetloh to porfor. 
each and every covenant and agreement herein. 

D) HEADINGS A?.'D TEE 'S; 

The headings to the various paragraphs of this 
Lease have been Inserted for convenient reference only and shall not 
In any manner be construed as modifying, amending or affecting in any 
way the express terms and provisions .hereof. The term "person- when 
used in this Lease, shall mean any individual, corporation, partner- 
chip, firm, trust, joint venture, business association, syndicate, 
combination organization or any other person or entity. 

E > CONSTRUCTION or LEASE : 

Words of any gender used in this Lease shall be 
hold to include any other gender, and words in the singular number shall 
ho held to in-luce the plural, when the sense requires. Wherever used 
herein, the words "LESSOR" ar.d "LESSEE" shall be deemed to include 
the heirs, personal representatives, successors, sublessees and assigns 
of card parties, unless the context oxcli-dcs ouch construction. 

I 

CASTI.L rrST FACILITIES OORrORATIOff (LESSOR) 

By .$/'f l|f - (- ' 4 l.r<re-J 


li'rio C. iraey. Secretary “ 

W 

castle r rn t L-ipo n:g n c:rc (l essee) 

D zJ~rfe W<u*t\ *-v 

Jlion.s M. iTli. y, -jV” 


-10- 
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SCHEDULEA" 


:\ 


r k% L’w*L*.'ei,y.f s 7 r»c,=c. County of Oo°nd„, un* 

Set,, pe-: el Cots 1. 10 «a U UU In «1< City. to™** 

and described as fellows: 


:) ALL tint ... ,««c or parcel of lam!, with the U.frU.«- ami in M .r.»enH,.t- there.m eurtc!. .itnatc. 


BEGINNING at the inte-section o>; 


► he -easterly line of South Scats 


, a ^ - . c r*-» 4 . • r.i j,* • » o- : nmiii vj 

C?- r^O* wi-il the 3*OUU»*UV.*lv ^ vJ; J *.-• c rj »• 

thence fro. the .ho*, netcioned point of ho; inn in.; South WJ ^ ^ 
East along the westerly lino o. Sou i_■ - - ; - WoBi 

South 70° 53 20- ”>” 3 :7 3 L eL thence North 

44.0 f,et; thence Sout 1 70 53 -3 >• -- * 20 . 0 

'"»[.*$ to the Unn of 

W C C, 3 tle n str^; thence North 70° 51* 20- East nlon* the soutnc-rly 
lino of East Castle Street 207.0 feet to the place of ginning. 


. . _< 0 * wa -. and nasemen granted oy 11 = F-as. Ca.. le 

Suoject to -i„<w o.. vc.. -ri rl , da tea Atj. It. 

Corporation to 3iil a o-. 2^ "Ur-.g a. • ■ -■ Ollon .j. ljn County Clerk's Cfri.cc 

1966 a id recorder. .cvjUj.. 2 *. 

in Liber 23>0 of Doras page 2J >- 


I 
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assignment or lessor's interest in lease 


\ uL .A 


THIS AGREEMENT made this day of October 1972 , 

between CASTLE FEST FACILITIES CORPORATION, a New York Corp¬ 
oration with offices located at 41b Stratford Street- Syracuse 
New York, ' 

hereinai ter called "Assignor", and ROCHESTER SAVINGS BANK, a bank¬ 
ing corporation organized and existing under the laws of the State 
of New York, having its principal office at 40 Franklin Street, 
Rochester, New York , hereinafter called "Assignee", 

WITNESSETH s 

FOR VALUE RECEIVED, Assignor hereby grants, transfers and 
assigns to the Assignee all of the right, title and interest of 
Assignor in and to a certain lease dated the day of 

1972/, between Assignor as Lessor and 

as Lessee, which said lease demises for a term of >0 years 

premises known as 

Castle Rest Nursing Home, located at 116 East Castle 
Street, City of Syracuse, Onondaga County, New York, 
as more particularly described in said lease. 


TOGETHER with all rents, incom& and profits arising from said 
lease, and any and all extensions and renewals thereof, 

. "Vwi 

FOR THE PURPOSE OF SECURING! ' . 

: 

1* Payment of the indebtedness‘evidenced by that certain 
Note (including any extensions or renewals thereof) in 
the principal sum of Two Nillion Two Hundred 
Thousand Dollars ($2,200, 000.«0) 
made by Assignor and predecessor in title 
on the day of October, 1972 and September 22, 1966 

payable to the order of Assigiiee 

and secured by a mortgage on real property recorded in 
Onondaga County Clerk"w Office on even date, 

2. Payment of all advances and other suns with interest 
thereon becoming due and payable to the Assignee under 
the provisions hereof or under the provisions of said 
Notef* Mortg.-qesand Consolidation and Extensioh5tnP c 3Ky lc 
sums securer . * said instruments. 

3. Performance and discharge of each and every obligation, 
covenant and agreement of Assignor herein or arising fro.. 
said Notes,Mortgages and Consolidation and Extension 
Agreement, 

ASSIGNOR AGREES: - 


To faithfully abide by, perform and discharge each and 
every obligation, covenant and agreement of said lease 
by Lessor to be performed; at the sole cost and expense 
of Assignor, to enforce or secure the performance of 
each and every obligation, covenant, condition and 
Ajrcem;nt of said Lease by the Lessee to be performed; 
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not to modify, extend or in any way alter the terms of 
caid lease or accept a surrender thereof; not to anti¬ 
cipate the rents thereunder, or to waive, excuse, con¬ 
done or in any manner release or discharge the Lessee 
thereunder of or from the obligations, covenants, con¬ 
ditions and agreements by said Lessee to be performed, 
including the obligation to pay the rental called for 
thereunder in the manner and at the place and time 
specified therein, and Assignor does by these presents 
expressly release, relinquish and surrender unto the 
Assignee ail his right, power ard authority to amend, 
modify, or in any way alter the terms or provisions of 
said lease. 


2. At Assignor's sole cost and expense to appear in and x 
defend any action or proceeding arising under, growing, 
out of or in any manner connected with the said lease 
or the obligations, duties or liabilities of Lesser and 
Lessee thereunder, and to pay all costs and expenses of 
the Assignee, including attorney's fees in a reasonable 
sum in any.action or proceeding concerning said lease 
in which the Assignee may appear. 

3. That should the Assignor fail to make any payment or 
to do any act as herein provided, then the Assignee, 
but without obligation so to do and without notice to 
or demand on Assignor, and without releasing Assignor 
from any obligation hereof, may make or do the same 

in such manner and to such extent as the Assignee may 
deem necessary to protect the security hereof, in¬ 
cluding specifically, without limiting its general 
powers, the right to appear in and defend any action ( 
or proceeding purporting to affect the security hereof 
or the rights or powers of the Assignee, and also the 
right to perform and discharge each and every obligation, 
covenant and agreement of Lessor in said lease contained; 
and in exercising any such powers to pay necessary costs ■ 
and expenses, employ counsel and incur and pay reasonable 
. attorney's fees. 

4. To pay immediately upon demand all sums expended by the . 

. Assignee under the authority hereof, together with i 

interest thereon at the highest rate for which ib is now 
. lawful to contract. • , 

IT S MUTUALLY AGREED THAT: 

X. So long as there shall exist no default by the Assignor ’ 
the payment of any indebtedness secured hereby or in the 
performance of any obligation, covenant or agreement 
herein, or in said I.'otcs Mortgages and Consolidation anc 
tension Agreement contained. Assignor shall have the right 

. collect upon, but not prior to accrual, all rents, issue 

and profits from said leased premises and to retain, use 
and enjoy the same. 

2. Upon or at any time after default in the payment of any 
indebtedness secured hereby or in the performance of any 
obligation, covenant or agreement herein . 1-1 °V 

Mortgages and Consolidation and Extension/ y 'Cbift'ainec. 
the Assignee may, at its option, without notice and wit. 
out regard to the adequacy of security for the indebtcc- 
ness hereby secured, either in person or by agent with 


-2- 
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or without bringing any action or proceedings, or by 
a receiver to be appointed by a court, enter upon, 
take possession of, manage and operate said demised 
premises or any part thereof; make, cancel, enforce 
or modify leases; obtam and evict tenants, and fix 
or modify rents, and do any acts which the Assignee 
deems proper to protect the security hereof, and 
cither with or without taking possession of said 
property, in its own name sue for or otherwise col¬ 
lect and receive such rents, issues and profits, in¬ 
cluding those past due and unpaid, and apply the same, 
loss costs and expenses of operation and collection, 
including reasonable attorney's fees, upon any indebt¬ 
edness secured hereby, and in such order as the Assignee 
may determine. The entering upon and taking possession 
of said property or the collection of such rents, issues 
and profits and the application thereof as aforesaid, 
shall not cure or waive any default or waive, modify or 
notice of default under said mortgage or invali¬ 
date any act done pursuant to such notice. 



The Assignee shall not be obligated to perform or dis¬ 
charge, nor does it hereby undertake to perform or dis¬ 
charge, any obligation, duty or liability under said 
lease; or under or by reason of this Assignment, and 
the Assignor shall and does hereby agree to indemnify 
and to hold the Assignee harmless of and from any and 
a ll liability, loss or damage which it may or might 
incur under said lease or under or by reason of this 
Assignment and of and from any and all claims and demands 
whatsoever which may be asserted against it by reason of 
any alleged obligations or undertaking on its part to 
perform or discharge any of the terms, covenants or 
agreements contained in said lease; should the Assignee 
incur any such liability, loss or damage under said 
lease or under or by reason of this Assignment, or in 
the defense of any such claims or demands, the amount 
thereof, including costs, expenses and reasonable at¬ 
torney s fees, shall be secured hereby, and Assignor 
shall reimburse the Assignee therefor immediately upon 
demand. 


Until the indebtedness secured hereby shall have been 
paid in full. Assignor covenants and agrees to transfer 
and assign to the Assignee any and all subsequent 
leases upon all or any part of said demised premises 
upon the same or substantially the same terms and con¬ 
ditions as are herein contained, and to make, execute 
and deliver to the Assignee, upon demand, any and all 
instruments that may be necessary therefor. 

Upon the payment in full of all indebtedness secured 
hereby, this Assignment shall become and bo void and 
of no effect, but the affidavit of any officer of the 
Assignee showing any part of said indebtedness remain¬ 
ing unpaid shall be and constitute conclusive evidence 
of the validity, effectiveness and continuing force of 
this Assignment, and any person may and is hereby 
authorized to rely thereon. 

This Assignment applies to, inures to the benefit of, 
and binds all parties hereto, their successors and 
assigns. The term "Lease" as used herein means the 
luaso hereby assigned or any extension or renewal 
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£ • 


thereof or any lease subsequently executed by Assignor 
covering the demined premises above described or any 
part thereof. 

7. All notices, demands, or documents of any kind which 

: the Assignee may be required to or may desire to serve 

upon Assignor hereunder, may be served by delivering 
the same to the Assignor personally, or by leaving a 
copy of such notice, demand or document addressed to 
Assignor at his address appearing opposite his signa¬ 
ture hereinbelow, or by depositing a copy of such 
notice, demand, or document in the United States mail, 
postage prepaid, and addressed to the Assignor at his 
said address, or to such address that may have been 
furnished to the Assignee in writing by the Assignor 
for this purpose. 

8. Reference is made to Section 291F of the Real Property 
Law of the State of New York, and this assignment is mac. 
in accordance with the provisions of such Section. 

Assignor warrants that there has been no prepayment or antici 
pation of rent provided for in said lease and that said lease has not 
been amended or modified except as set forth herein. Assignor further 
warrants that no default exists in said lease, and that it has not 
been previously assigned. 

IN WITNESS WHEREOF, Assignor has duly executed this 
Assignment. 


Address of Assignor: - 

41T Stratford Street 
Syracuse, New York 

STATE OF NEW YORK ) 

COUNTY OrOMONDAGA ) SS: 

CITY OF SYRACUSE ) 


CASTLE REST FACILITIES CORPORATI ON 

By 


19 72, before me, the 


On this day of October 

subscriber, personally appeared 

to me known, who being by me duly sworn, did depose and say that he 
resides at , 

and is of CASTLE REST FACILITIES CORPORATION, 

the corporation described in and which executed the foregoing instru¬ 
ment; that he knows the seal of said corporation, that the seal affixes 
to said instrument is such corporate seal; that it was so affixed by 
order of the Board of Directors of said corporation, and that he signe. 
his name thereto by like order. 


STATE OF ) 

COUNTY OF ) SS: 

CITY OF 

On this day of , 19 , before me, the 

subscriber, personally appeared 

to mo known and known to me to be the individual described in and 
who executed the within instrument, and severally duly acknow¬ 

ledged to mo that exocutod the same. 
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tSettlement and Financing Paper* — Group F) * 
Exhibit E-16 — Personal Proper!) Lew to Thomas Fahev 
from Castle Rest Facilities Corp. (10/19/72). 



Ph/SOdAl. PP,'H ?;;<TY LEAS E 

?l ' IS * rjRtBCr - 7 ' thl. 10th day of October. .972. between 

CASTLP: RIST FACILITY CCRPCHAriON, a corporatTon organized and 

eX)r ' l ‘ r “ : “ r "' ;r the ;aus of th ' Stat0 New York, with orrices 
iocat. 1 at lie East Castle Street, Syracuse. New York, party of 
the first part, hereinafter known as Lessor and 

T .<r.^. M. TAHKY, residing In Syracuse, New York, party of 
the second part, hereinafter known as Lessee. 

WITNESSETH: 

The personal property covered ty this agreement Is de¬ 
scribed as all of the furniture, fixtures, furnishings, equipment 

“d 311 ° ther U ""* ° f P"* 0 "* 1 F^P^ty used in the operation 
Of the business known as Castle Rest Nursing Hone and Castle 
Rest Hone for Adults. 

The Lessor In consideration of the covenants and agreement 
herein contained to be kept and performed by the Lessee, has 
agreed to lease to the Lessee and does hereby lease to the Lessee 
and th. Lessor In consideration of the covenants and agreements 
herein con-aired to te kept and performed by the Lessor, has 
agr.ed to take from the Lessor and dues hereby take from the 
e '. ori the personal property above described to be used for the 
; f thc L< in his operation of th ..id buslne.a, 

for th, term f twenty (20) years. • commence on the , %h Jay 

Of Octet, .972 at rent set forth In the real property lease 
of even date. 

It Is hereby mutually understood and agre, d that this 
Instrument .hall apply to and bind the heirs, legal represent.-.tlv 

‘ ‘ lcn * or Ehanteos, as the case nay be, of each of 

t-hu p tr*. ic-'i hereto. 

It is hereby further mutually understood and agreed that 


» 
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(Settlement and Financing Papers — Croup E)* 
Exhibit E-lb — Personal Properly Lease to Thomas Fahey 
from Castle Rest Facilities Corp. (10/19/72). 



during the term of this lease, Lo.. .ee will pay for all repairs, 
improvements and replacements of the said personal property and 
*t the end of said term, will deliver up the same in as eood 
condition and order as they were at the commencement of this 
Lease, reasonable use and wear excepted. 

IN WITNISS W.iERLGF, the parties hereunto set their hands 
and seal the day and year first above written. 

CASTLE REST FACILITIES CORPORATION 

/ /' ^ Bv /ffAM-** ^ ' / /Xu tc/ ^ 

f Witness ~J l^-'Orj 

< _ LL" a / 
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(Accounting Documents — Group F) * 

Exhibit F-l — Letter of Instruction with U. S. Partnership 
Return for the year 1965, From Ernst & Ernst (3/17/66). 

s , fain'ri p'/ 


ERNST 5. ERNST 

STATE TOWER BUILDING 

SYRACUSE, N. Y. 13202 



March 17, 1966 


i 

Mr. Thomas Fahey 

415 Stratford Street » 

Syracuse, New York 


Dear Mr. Fahey« 

We enclose in duplicate. U.S_. Partnership Return_o£ 
Income of Walker McKinney Associates for _tTe_per tod fro* 
Januar^~19ii5-ia December , 19t>5. The original should oe 
iZSSfa “dated by a partner and'Torwarden to Internal Revenue 
Service, buffalo, New York 14202 in sufficient time to reach 
that office on or before April 15, 19*6. *h# form mar 

payer’s Copy" is for your files 

There is no tax due with this return. Each partner 
should include in his 1965 U.S. Individual ftcome Tax Return 
the loss shown opposite his name in Scnedule K, Column 4. h 
xerox copy for ea?h of the partners entitled to a loss deduction 

is also enclosed. 


Very truly yours, 

Manager 


AEB irlc 
Enclosures 
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Exhibit F-2 — Letter of Instruction with U. S. Partnership 
Return for the jear 1966, From Emsl & Ernst (2/14/67). 


ERNST 5. ERNST 

STATE TOWER SUIlDINO 
SYRACUSE, N. Y. 13202 


r oruary 14, 1967 



Mr. Thomas Fahey 

Walker McKinney Associates * 

205 Midtown Plaza 
Syracuse, New York 

Dear Mr. Faheyi 

We enclose in duplicate JJL»S., J?artnarshi,p._Be.tuxfl--Qf 
Income of Walker McKinney Associates for the year ended December 
3i, 1966- Th a original should be signed and dated by a partner 
and forwarded to Internal Revenue Service, Buffalo, New York 
14202 in sufficient time to reach that office on or before April 
15, 1967. The form marked "Taxpayer's Copy" is for your files. 

There is no tax aue with this return. Each partner 
snouid include in his 1966 U.S. Individual Income Tax Return the 
amounts shown opposite his name in Schedule K, Column 4. A 
Xerox copy for each of the partners is also enclosed. 


Very truly yours. 



Partner 


Ato/jb 

Enclosures 
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Exhibit F-3 — Letter of Instruction with U. S. Partnership 



Mr. Thomas Fahey, Partner 
Castle Rest Nursing Home 
116 East Castle Street 
Syracuse, New York 13205 


Dear Mr. Fahey: 

We enclose in duplicate U. S. Partnership Return Income of 
Castle Rest Nursing Home for the year ended December 31, 1967. U 

r.i£S co 

S“hoc of£i«. on or b«£or. April IS. 1968. mo f- ..rKod 
Taxpayer's Copy" is for your files. 


There is no tax due with this return. Each partner should 
include in his 1967 U. S. Individual Income Tax Return the amounts 
^ P s his name in Schedule K, Column 4. The partners' at en- 
tiolTis also called to lines 3(ii) and 3(iii) of Schedule K which in¬ 
dicates the basis of partnership property subject to investment cred 
computation on their respective returns. 

A xerox copy for each of the partners is also enclosed. 


Very truly yours. 

Partner 


AEB/smp 

Enclosures 


M'Cfc'.iVcD 1 " 


3 1C5G 
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Exhibit G-l — Aronsohn. Alan J. B., Partnerships and Income 
Taxes (1957, J%6, 1970), Practicing Law Institute — Effect 
of Partnership Agreement. 

r: .‘"i 

PARTNERSHIPS AND INCOME TAXES 
Alan J. B. Aronsohn 
1970 

i:rr''"'I or PAn:.ERsmp agreement 

A partner's distributive share of any item is determined by 

75 

the partnership agreement, unless the principal purjx.se of 

any provision in the partnership agreement with respect to such 

79 

item is t tie avoidance or evasion of federal income tax. If 

\ 

the partnership agreement does not provide as to any particular 
item, or the principal purpose of any provision with respect to 
such item is the avoidance or evasion of income tax, the dis¬ 
tributive shares of such item are determined in accordance with 
the ratio in which the partners divide the general profits or 
losses of the partnership.This includes gain with respect 
to partnership 51245 or §1250 property. If the partnership 
agreement provides for the allocation of the total gain from such 
property, but makes no spe- ial allocation of the portion of such 
gain treated as ordinary income under 51245(a)(1) or 51250(a)(1), 

f 

all gain will be allocated in the proportion in which the total 

• • 80a 

gam is allocated. 

A "partnership agreement" is defined as including any 
modi!ications made up to the time for filing the partnership 
return for the taxable year (not including, however, any exten¬ 
sions of time ior filing). 81 Local law is considered a part of 
the agreement as to any matters on which the agreement is silent. 


02 


Despite t fie foregoing limitations, it may be possible to 
allocate among the members of a partnership various items of income 



r u u ,, IC ' talions a °d Authorities — Group G) ** 

fix'llW ~of'p n ' 8 • Par,nersh 'P' and '"come 
of Partnership A^cemeni. Prac,le,n ® ^ ^itu.e - Effect 

aPd dedU " ti0n in Such a marir,er that the parties concerned will 
obtain some tax benefit. If such allocation has economic effect 
independent of the tax consequences, it should be respected. 83 
Tor example, the Senate Committee Report to the 1954 Code indicates 
that an agreement allocating all of the dividend income to one 
partner and all of the tax-exempt interest to another partner 
will be respected for tax purposes, provided that in economic * 
effect the partner to whom ail of the dividend income is being 
a Hoc at. ed bears the economic risk of the presence or abset.ee of 
dividend income and the partner to whom all of the tax-exempt 
interest is being allocated bears the economic risk of the 
presence or absence of tax-exempt interest. 84 The regulations 
state, however, that the presence or absence of "substantial 
economic effect" in any special allocation provided in a part¬ 
nership agreement is only one of the facts and circumstances to 
be considered in determining whether the principal purpose of the 
allocation is the avoidance or evasion of income tax. Other 
relevant factors include the presence or absence of a "business 
purpose", the method of allocating related items, the recog¬ 
nition or nonrecognition of "normal business factors", the timing 
of the allocation either before or after the amount of the allocated 
item can be reasonably estimated, the duration of the allocation 
and its "over-all tax consequences". 8 -’ 

The regulations do indicate, however, that in the usual 
"money-man and expert" partnership, where one of the partners 
contributes the bulk of the capital required, and another partner 
provides services, it is permissible for the partnership agree¬ 
ment to provide that the deduction for the partnersnip*s an.ici- 
patod curly losses shall l.e allocated to the money-man, who in 
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Exhibit G 1 — Aronsohti. Alan J. B., Partnerships and Income 
Taxes (1957. 196b, 1970). Practicing Law Institute — Effect 
of Partnership Agreement. 

fact actually Lears the economic risk, even though the agree¬ 
ment provides for a different sharing of profits and losses 
after the Lusiness lias become established. 88 


78 I.R.C. §704(a); Reg. §1.704-l(a). 

79 I.R.C. §7 04 (b)(2). 

on 

I.R.C. §704(b); Reg. §1.704-l(b). 
ftOi 

Reg. §1.124 5-l(e)(2); Prop. Reg. §1.1250-l(e). 

Q2 

I.R.C. §761(c); Conference Committee Rep., H.R. Rep. No. 2543, 
D3rd Cong., 2d Sess. 65-GO (1054); Commissioner v. Jackson Inv. 
Co., 340 F.2d 187 (9th Cii'. 1905); Gmith v. Commissioner, note 
45, p. 131 infra; David A. Foxman, 41 T.C. 535 (1964), aff’d, 

352 1 .2d 460 (3rd Cir. 1905). 

02 Reg. §1.761-l(c). 

0 7 

Sen. Rep. No. 1022, 83rd Cong., 2d Cess. 379 (1954); cf. Ja kson 
et. al., The internal Revenue Code of 1954: Partnerships, 54 
Colum. L. Rev. 118/-89 (1954). The Internal Revenue Service 
has ruled that allocations of items among partners are permissible 
under the 1939 Code provided income tax avoidance is riot the 
purpose of the allocations. Rev. Rul. 57-138, 1957-1 C.B. 543. 

Sen. Rep. No. 1022, supra note 83. See also peg. §1.704-1(b)(2), 
Example (3); Rev. Rul. 06-18/, 1906-2 C.B. 240. 

85 Reg. §1.704-l( b)(2). 

qc 

See Reg. §1.704-l(b)(2), Example (5), amended by T.D. 6771, filed 
Nov. 19, 1904, reproduced at pp. 62-63 infra, Rev. Rul. 08-139, 
19-68-3 C.B. 311; cf. Cleveland v. Commissioner, 25/ r.2d 169 
(4th Cir. 1961). As to the possible realization of income by 
"expert" upon the formation of such a partnership, see p. 58 
infra. 
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Exhibit G-2 — Aronsohn, Alan J. B., Partnerships and Income 
Taxes (1957, 1966, 1970) — Depreciation or Depletion with 
Respect to Contributed Property. 

PARTNERSHIPS AND INCOME TAXES 
Alan J. B. Aronsohn 
1970 


9 


i±i 


Depreciation or Depletion with Respect to Contributed Property 


Any depreciation or depletion upon contributed property is 
computed on the same tax basis as gain or loss on disposition, 6 
and allowable depreciation or depletion (other than percentage 
depletion) on such -property is allocated among the partners in 
the same manner as is gain or loss; i.e., by taking into account 
all or part of the difference between the adjusted basis and 
the fair market value of the property at the time of contribution, 
if the agreement so provides, or as though such items arose 
with respect to property purchased by the partnership, if the 
agreement is silent in this respect. 7 

r°r example, if A and B form a partnership to which A 
contributes $10,000 and B contributes property which is worth 
Cin,o;;o and is so accepted on the partnership books, but which 
has an adjusted basis of only $7,B00, and the property contributed 
by B is depreciable at the rate of 10 per cent per year, the allowable 
tax deduction for depreciation for the first year would be $750 
(10 per cent of $7,500 basis). Depreciation taken on the basis 
of book value would be $1,000 (10 per cent of $10,000). If the 
partnership’s earnings for the year are $6,000 before deducting 
depreciation, the net taxable income for the year will be 
$5,250. The total amount available for credit to the partners’ 
accounts on the books, however, will be only $5,000 ($6,000 
less $1,000 book depreciation), or $2,500 to each. If the partner¬ 
ship agreement does not provide otherwise, the allowable 
depreciation for tax purposes will be allocated between A and 
). equally and both will realine $2,625 of partnership taxable 
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Exhibit G-2 — Aronsohn, Alan J. B.. Partnerships and Income 6 - *• 

Taxes (1957, 1%6, 1970) — Depreciation or Depletion with -*• 

Respect to Contributed Property. 

income for the year (one-half of $6,(700 minus one-half of $750). 

The partnership agreement may provide, however, that A is to 
receive the benefit of a sufficient portion of the allowable 
depreciation duction to offset the economic depreciation to 

his interest in the property; i.e., that the allowable de- 

* 

duction of $750 shall be allocated $500 to A and $250 to B. 

In such case there is taxable partnership income of $2,500 to 
A and $2,750 to B. 

If the adjusted basis of the contributed property in the 
foregoing example is only $2,500, and therfore allowable depre¬ 
ciation is only $250 per year, the partnership agreement can pro¬ 
vide that the entire $250 allowable deduction shall be allocated 
to A. On the basic of $6,000 of income before depreciation, 

A will therefore realize $2,750 of taxable partnership income 

8 

and B will realize $3,000 of taxable partnership income. 

6 I.R.C. §167(f). 

; i.R.C. §704(c); Reg. §1.704-l(c). 

Q 

Only the so-called "ceiling approach" allocation is allowed. 
Partner A may not be allowed full book depreciation ($500), 
since this might require partner B to realize income during a 
partnership loss year. Note 3, p. 52, supra. 


1 
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iCitations and A. lorities— Group G) ** 

Cshibit G-3 — Willis, A. 3., Willis on Partnership Taxation__ 

(1171). Section 4.02(a) — Sample Article Defining Capital '> 6-*3 l 

Accounts and Drawing Accounts. I_ v --1 

WILLIS ON PARTNERSHIP TAXATION 

Arthur R. Willis 


Section 4.02(a) San.ple Article Defining Capital 
Accounts and Drawing Accounts 


CAPITAL ACCOUNTS: DPAWING ACCOUNTS 

A. An individual Capital Account shall be maintained for 
cacti partner. The capital interest of each partner shall con¬ 
sist of his original contribution of capital, increased by 
(1) additional capital contributions and (2) any credit 
balances transferred from his Drawing Account to his Capital 
Account and decreased by (a) distributions in reduction of 
partnership capital and (b) his share of partnership losses, 
if charged to the Capital Accounts of the partners. 

B. The Capital Accounts or the partners shall be main¬ 
tained at all times in the proportions of their interests in 
profits or losses of the partnership. 

C. An individual Drawing Account shall be maintained for 
each partner. All withdrawals by a partner shall be charged to 
his Drawing Account. Withdrawals during the year shall be 
limited to such amounts as the partners, by a majority vote, 
shall determine from time to time. Each partner's share of any 
partnership net loss shall be charged to his Drawing Account, 
unless the partners by a majority vote agree to charge such loss 
to the Capital Accounts of the partners. Each partner's share 
01 partnership profits shall be credited to his Drawing Account. 
Inc i : : . : may determine by a majority vote to transfer to 


S 
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Exhibit G-.1 — Willis, A. B., Willis on Partnership Taxation 
11971), Section 4.02(a) — Sample Article Defining Capital 
Accounts and Drawing Accounts. 

partnership capital all or any portion of the credit balances 
in the respective Drawing Accounts of the partners, provided 
that the amounts thus transferred shall be in the proportions 
of the partners' interests in profits or losses of the partner 
ship. 

D. A credit balance in a partner'.s Drawing Account shall 
constitute a liability of the partnership to that partner; it 
shall not constitute a part of that partner's interest in the 
capital of the partnership. A debit balance in a partner's 
Drawing Account, whether occasioned by drawings in excess of 
his shire of partnership profits or by charging him for his 
share of partnership loss, shall constitute an obligation of 
that partner to the partnership and shall not reduce his inter 
est in the capital of the partnership. 
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iC itations and Authorities — Group G) •* \ Cf l\ & • H 

Exhibit G-4—Willis, A. B., Willis on Partnership Taxation 1 -— 

( 1971 ). Section 19.09 — Special Allocation of Depreciation. 

WILLIS OH F’ARTHC.' SUIP TAXATION 

Arthur B. Willis 

1971 


519.09 Special Allocation of Depreciation 

The regulations do not contain an example of special alloc¬ 
ation of depreciation. However, the* matter contains enough 
facets of the special allocation problem to warrant consideration. 

D and C form a partnership to erect and operate a commercial 
building. D contributes land valued at $100,000 and having an 
adjusted basis to D of $100,000. II contributes $100,000 in cash. 
Partner E insists that since his money is being used to erect the 
building, and D has contributed nondepreciable property, all the 
depreciation on the building is to be allocated to L for income 
tax purposes. E conditions his entering into the partnership on 
D's acceptance of the special allocation provision, so the agree¬ 
ment is, to that extent, a business arrangement. Will the special 
allocation be recognised for income tax purposes? 

The question cannot be answered without more facts which 
establish or disprove the economic reality of the arrangement. 
Depreciation is a business expense and reduces business profits. 

If D and E share equally the net income before depreciation, and 
all the depreciation expense is (barged to E, it is obvious that 
E has less than a 50 percent interest in the net income of the 
partnership. If that is what the partners intend, the spvecial 
all alion docs have neon mic substance and should be recognized. 
01 course, they could have rca I; 1 (he sumo result by revising 
the prof ! t -and-loss ratios so thru. E' 3 share of the partnership 
net ii.ei w. ild be t o equivalent „f 50 pet ent of the net income 
i ufi.ro ■ nation minus 1Q(. ) re ent of ’he deprec i at ion. 
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Exhibit G-4 — Willis, A. B.. Willis on Partnership Taxation 
(1971), Section 19.09—Special Allocation of Depreciation, 

The chances are that this isn't what E had in mind. So far 
as his business relationships with D are concerned, E expects to 
he an equal partner and to participate equally in partnership 
earnings. But once E insists that the allocation to him of all 
the depreciation he forgotten in any business reckoning with D, 
he loses the right to have the special allocation recognized. 

The special allocation of depreciation no longer has substantial 
economic effect. It is a sham, a mirage. 



(Citations and Authorities — Group G' ** 

FxHibit G-5 — Willis, A. B., Willis on Partnership Taxation 
(1971), Section 19.12 - The Right of Other Partners to 
Challenge the Recognition of the Special Allocation for In¬ 
come Tax Purposes. 


(r • 


WILLIS Oil PARTNERSHIP TAXATION 
Arthur B. Willis 


Section 19.12 The Right of Other Partners, to Challenge 
the Recognition of the Sped al Allocation 
for Income Tax Purposes 

The inference in both the statute and the regulations 
is that the commissioner will be in opposition to the partners, 
or at least some of the partners, in the battle over recognition 
of the special allocation. ProbaLly that is the way it will 
line up in most situations. However, there is nothing inherent 
in the statute or in the regulations that denies the right of 
a partner to challenge the income tax recognition of a special 
allocation provision in the partnership agreement. 

If the question is raised by a partner, it will usually be 
the disgruntled partner who was pressured into an agreement 
allocating certain tax advantages to another partner, fer- 
haps the partnership has been dissolved and its assets distrib¬ 
uted to the partners so all that remains open is the determin¬ 
ation of the income tax liability of the partners for the years 
the partnership operated. The partners attacking the special 
allocation provision may have difficulty explaining why it 
should not be recognized, since they have agreed to it. Neither 
the statute nor the regulations, however, attempt to deny the 
partners' right to contend that a special allocation had as its 
principal purjiosc the avoidance or evasion of tax and, consequently 
si uld be disregarded for income tax purposes. 



(Citations and Authorities — Group G) ** 

Exhibit G-6 — Case Law on the “Advice of Counsel” Defense. 

Prepared bj defense cot..sei. 

CASE LAW ON THE "ADVICE OF COUNSEL" DEFENSE 
Prepared by Defense Counsel 

Lack of intent may be proven by evidence showing that the 
defendant did not report the income in question on advice of 
counsel. But this is not a defense unless you find that the 
defendant made a full disclosure of all the facts to his 
attorney, fully advised him as to all of the items of income 
which he did not report, and that the defendant acted in good 
faith on the advice given him by his attorney. 

United S tates v, McCormick . 67 F. 2d 867 (C.A. 2d), 
certiorari denied, 291 U.S. 662. 

If a person, in good faith, believes that lie has paid all 
of the taxes he owes, he cannot be guilty of criminal intent to 
evade the tax. But if a person acts without reasonable ground 
for belief . .at his conduct is lawful, it is for the jury to 
decide whether he acted in good faith, or whether he willfully 
intended to evade the tax. This issue of intent, as to whether 
the defendant willfully attempted to evade or defeat the tax, 
is one which the jury must determine from a consideration of all 
the evidence in the case bearing on the defendant's state of mind. 

Unite d States v. Murdock . 290 U.S. 389, 394-398, 54 S. Ct. , 
223, 225, 226, 78 L. Ed. 387 (1933); United States v. Phillips . 

217 F. 2d 435 (7th Cir. 1955); Battjes v. United States . 172 
F. 2d 1 (6th Cir. 1949). 

Ignorance or mistake of law i_s a defense. United States v. 
Murdock, supra.; United States v. James , 366 U.S. 213 (1961) 






(Citations and Authorities — Group G) ** 

Exhibit G-6 — Case Law on the "Advice of Counsel" Defense. 
Prepared by defense counsel. 


v 

If a defendant can establish that he, in good faith, relied 
and acted upon the advice of an attorney or account a: t or other 
qualified advisor in doing or refraining front doing .an act 
made criminal if "willfully" committed, he has made out a valid 
defense. United States v. Phillips , 217 F. 2d 43b (C.A. 7th); 

Benetti v. United States , 97 I'. 2d 263 (C.A. 9th); United Stages 
v. EcCormi vk . 67 F. 2d 867 (C.A. 2d), certiorari denied, 291 U.S. 662; 

Li sari sky v. United States , 31 F.' 2d 846 (C.A. 4th), certiorari 
denied, 279 U.S. 873; United States V. Clayton-Kennody , 2 F. Supp. 

233 ( ? ). He is, therefore, entitled to offer evidence to v/ 

that effect and to have the issue thus raised submitted to a 
jury in a proper charge. United States v. Phillips , supra; 
llaigler v. United States , 172 F. 2d 986 (C.A. 10th). 

But there are important qualifications to the scope of the 
advice of counsel defense. Obviously, it is most damaging 
evidence against- the defendant if he receives proper advice arid 
does not follow it. Barrow v. United States , 171 F. 2d 286 (C.A. Sth); 

Hill v. United States , _ F. 2d _ (C.A. Sth); In X 

United States v. McCormick , supra, the taxpayer, as a deputy city 
clerk, had "exacted" a substantial amount of money from bride¬ 
grooms in connection with his performance of marriage ceremonies 
and had failed to report it as income. The taxpayer sought to 
show that the failure to make any return of the funds was not 
wi’full because he had consulted a legislator and two lawyers, 
all of whom were deceased at the time of trial. The conviction 
was sustained despite the ascertion of a lack of intent. The 
court stated that there was no attempt to show that the taxpayer's 
method uf securing the funds was disclosed to the persons whom 
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(Citations and Authorities — Group G) ** 

Exhibit G-6 — Case Law on the "Advice of Counsel" Defense. 

Prepared bv defense counsel. 

lie consulted as to whether they should be returned as income; 
that the disclosure must be full in order to refute intent; 
and that it is not required that the jury be charged that partial 
disclosure may be evidentiary as to lack of intent. Thus, it is 
essential to the defense of reliance on advice of counsel or 
accountant that all the facts concerning taxpayer's income be 
disclosed. United dtetes v. Cox , 348 F. 2d 294, 296 (C.A. Gth); 
United States v. Baldwin, 307 F. 2d 677, 579 (C.A. 7th), certiorari 
denied, 371 U.S. 947; Bisno v. United States , 299 F. 2d 711, 720 
(C.A. 9th), certiorari denied, 370 U.G. 952, rehearing denied, 

371 U.S. 855. 

In • r-net ti v. United stares , supra, the taxpayer claimed 
that he was advised by a deputy collector of internal revenue 
that he was not required to report income from his illegal bus¬ 
iness. It was held that under the circumstances it was proper 
for the trial court to charge the jury that there was a presumption 
of law that a public official entrusted with a public duty per¬ 
forms it in a lawful manner arid that the presumption must be 
overcome by competent evidence. The court also sustained the 
charge to the jury that since the alleged advisor was dead at 
the time of trial, the taxpayer's testimony concerning the 
advise given "must be received by you with caution and the 
closest scrutiny and weighed by you in the light of all the 
testimony and evidence in the case". 

The case of United States v, Phillips , supra, held it was 
error to refuse an instruction submitting the advice of counsel 
defense to the jury even though the only evidence on the point 
consisted of a recitation (elicited on cross-examination of 
government witnesses)of the defendant's self-serving explanations. 
The correctness of this decision might be questioned, but when 
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(Citations and Authorities — Group G) ** 

Exhibit G-6 — Case Law on the "Advice of Counsel" Defense. 

Prepared bv defense counsel. 6"* 

V 


confronted with this situation, government counsel should be alert 
to seek an off-setting qualification in such a charge to the 
effect that self-serving hearsay declarations of the defendant 
must be weighed with greatest caution. See henotti v. 'Jnited 
States, supra; Reagan v. United States , 157 U.S. 301, 310-311. 
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(CtUdoai and Authorise*— Group G) ** .— .. 

Ezhlblt G-7 — IRS Regulation*, Section 1.703-1 Partner*hip | ZU k. Gr 

Computation*, (b) Election* of the partnership, (1) General rule. 

IRS REGULATIONS 

§1.703-1. Partnership computations. 

(b) Elections of the partnership - (1) General rule. Any 
elections (other than those described in subparagraph (2) of this 
paragraph) affecting the computation of income derived from a 
partnership shall be made by the partnership. For example, 
elections of methods of accounting, of computing depreciation, 
of treating soil and water conservation expenditures, and the 
option to deduct as expenses intangible drilling and development 
costs, shall be made by the partnership and not by the partners 
separately. All partnership elections are applicable to all 
partners equally, but any election made by a partnership shall 
not apply to any partner’s nonpartnership interests. 
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(The Case for Dismissal — Group H) ** 

Exhibit H-l — Memorandum on “The Case for Dismissal”. 


[ The Memorandum on "The Case for Dismissal" 
is printed herein supra at page 499 J. 






Fihihit „ , <Th * Ca ** f or OUmUwJ — Group H) ** 

Exhibit H-2 _ Letter from accounting Ann, Ern.t & Enut, for fTl-! 

submittal to the U.S. Attorney. \ ^ U H -jj 


submittal to the U.S. Attorney. 

ERNST & ERNST 


O N L MON 


Y plaza 


SYRACUSE. N Y 13202 


May 6, 1974 


Dante M. Scaccia, Esq. 

300 Wilson Building 
Syracuse, New York 13202 

Dear Mr. Scaccia: 

a*. h., b ,.„ prepared tn „ spoilJe to ^ ^ 

F ‘ l ’ ey ' d/b ''* Ca “ 1 * R ' St "“"‘"S and President end 

—o,der * a. CastU Pest PaciUtfe. Corporation vhich presenti, 
owns the nursing home property. 

W. have been ashed by *. Fl „ ey , „„ py yo> ^ ^ ^ 

~ *« - Attorne y bee.ese ve h , V e 

ln ““" ly f “‘ U “ ”“ h - *»< accounts , f the nursing 

h«e. Uo have been c„„,i„„ ou , ly tlw , Iwl ln t h„ preparation of 

financial data covering the years 1965 through 1973 a d 

uu o" and currently 

into 1974 - - both as accountants and as auditors. 

"■« acope of o„ accounting oorK he, f„ clud ed the preparation 

‘ ‘ nn “‘ «- - horsing ho.e, and 

the cost and income reports required by the State of New York (for 

Medicaid), and by the II 9 r) rt _ 

y Lne u.b. Department of Ron 1 r-v, pj 
/r Health, Education and Welfare 

(for Medicare). 
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(The Case for Dismissal — Group H) ** 

Exhibit H-2 — Letter from accounting firm, Ernst A: Ernst, for 
submittal to the U.S. Attorney. 

ERNST & ERNST 

Dante M. Scaccia, Esq. -2- May 6, 1974 

We prepared the first tax returns filed by the nursing home (for 
the calendar year 1965), and we have prepared all subsequent tax returns 
up to and including calendar year 1970. 

The partnership agreement of November 16, 1965, was subject to 
various interpretations and caused bitter disputes between the partners. 
These disputes were so irreconcilable, that two of the partners sold 
their interests to the other partners. Immediately thereafter, the 
disputes between the two remaining partners erupted into court, and 
arbitration battles that lasted from June 1969 to October 1972. This 
resulted in the termination of Fahey as a partner in exchange for an 
arbitrated lump sum settlement of $170,000 - which was being appealed. 

The controversy was ended when Fahey acquired a large bank mortgage 
commitment and purchased the entire property and business from McKinney 
on October 19, 1972. 

Where these disputes had an effect on the financial statements 
and tax returns, we relied on Mr. William Murray, legal counsel for both 
Castle Rest and Mr. Walker McKinney, the principal partner, for an 
interpretation of the agreement. 

We discovered, when we were first engaged by Castle Rest in 
the fall of 1966, that the Castle Rest bookkeeper had been withholding 
tax on Fahey's draw for both the Federal and State governments. (Fahey 







(The Case tor Dismissal — Group H) ** 

Exhibit H-2 — Letter from accounting firm, Ernst Ac Ernst, for 
submittal to the U.S. Attorney. 


ERNST & ERNST 


Dante M. Scaccia, Esq. 


May 6, 1974 


apparently unfamiliar with the technicalities of partnership 


accounting.) 


We advised Fahey to stop withholding, and to claim appropriate 
refunds and credits from both the Federal and State governments. 

Our letters of transmittal for the partnership tax returns for 
the taxable years 1965, 1966, and 1967 addressed to Mr. Fahey read in 
part as follows: 

1965 - - "There is no tax due with this return. Each 
partner should include in his 1965 U.S. Individual Income 
Tax Return the loss shown opposite his name in Schedule K, 

Column 4. A xerox copy for each of the partners entitled 
to a loss deduction is also enclosed." 

1966 - - "There is no tax due with this return. Each 
partner should include in his 1966 U.S. Individual Income 
Tax Return the amounts shown opposite his name in Schedule K, 

Column 4. A xerox copy for each of the partners is enclosed." 

1967 - - There is no tax due with this return. Each partner 
Should include in his 1967 Individual Income Tax Return the 
amounts shown opposite his name in Schedule K, Column 4. The 
partners' attention is also called to lines 3 (ii) and 3 (iii) 
of Schedule K which indicates the basis of partnership 
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(The Case tor Dismissal — Group H) ** 

Exhibit H-2 — Letter from accounting firm, Ernst & Ernst, for 
submittal to the U.S. Attorney. 

ERNST & ERNST ^ 



Dante M. Scaccia, Esq. 


-4- 


May 6, 1974 


property subject to investment credit computation on their 
respective returns. 

These letters were prepared from worksheet form letters. In 
our practice at that time it was somewhat rare to have entries in 
Column 6, Schedule K, Form 1065. We did not specifically call Mr. Fahey's 
attention to that entry, and he could have drawn a conclusion that he 
was not required to include it in taxable income. 

During the years we have been dealing with Mr. Fahey (since 
1966), he has never asked us to do anything that we considered unpro¬ 
fessional or improper. He has always been frank, aboveboard, and 
sincerely interested in developing open and efficient accounting systems 
for his business. 

We were surprised to learn that this matter had gone this far, 
in view of the disagreements among the partners as to the interpretation 
of the partnership agreement and the subsequent arbitration. 

Very truly yours, 

Alan E. Boers 

Partner 

AtBirms 





“ 
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Form c / JU 

m«v oct i96a> 


Muii h« Ctl««i _ "LEA S E TYPE 

li\ DCPLI- Nam* 

"Z _ Cutlt Rest Huralng Hot 

dwi Oat* for Number and »tre*l 

„_ 116 East Castle Street 

l<4 *» City or t. »n. St'ii* and HP cor 4 * 

11 _Syracuse, Hew York 13205 


(The Case tor Dismissal — Group H) ** 
hxhlbit H-3 — Application for extension of time (until June 15, 
1970) to file 1969 partnership return on grounds that dis¬ 
tribution of partnership income is in arbitration _ Dated 

4/9/70. 

Application for Extension of Time to File 

_ US- FIDUCIARY OR PARTNERSHIP RETURN 

_PLEASE TYPE OR PRINT ” " ~- 


Employer ld*nbhcoUoo number 


-!- new rork 13205 _ | 16-6055495 

(See reverse lor Cling instructions and return address. Small Business Corporations filing Fo7m 1120S use Form 7004)- 

!. An extension ol time until . June 15. 1970 . , 

Fec’eral return (Check one): . . here ^X requested in which to (ile the following 

S Partnership return of income, Form 1065. 

□ Fiduciary income tax return. Form 1041 (estate) 

LI Fiduciary income tax return. Form 1041 (trust). 

2 . Porcalendaryoarl9. .eS..orothertaxableyearbeginning.and ending 

3. State in detail the reason the extension is needed (see instruction 4 on reverse side): Xhfc.d j ? * r i.but.Lon 
.^^r sI ?ip.inc^e has been..submitted to.Cfwpul.or X ..rbit 

.° f -F- hc - arb . it .. ra . t . 0 . rs .. fl ?. s . not been received but is expected June 1, 1970. 

4. IF THE EXTENSION IS FOR FORM 1041, FILL IN APPLICABLE AMOUNTS: 

(a) Amount of tax estimated to be due on the final return. . 

(b) Payrn. r.t to be remitted with this application: 

(1) If a trust, the entire amount shown in line 4(a) above \ 

__(2) If an estate, at least one-quarter of the amount shown in line 4(a) above). $ .. 


- powc-r of attorney need not be submitted unless requested. 

jfey •• _ UU-- _ cm *. ykbu ?. 


SIGNATURE AND VERIFICATION 

Under r*na!l ; ol perjury I declare that to the her! c! my knowledge an d belief the dnt.mert. cr-u-. l 
. cm o, Wed by Ihe obo-.e named I^ership. eslo,. or L to pre’pere 5f ^ ^ 

I&.I A partner, hduc.-ary. or on oflic-r representing the Irduciary. 

□ A member m good standing ol the bar of the highest court ol (specify jurisdiction) 

I. A certified public accountant duly qualihed to practice in (specify tunsdicbon) ... 

U A person enrolled to practice before the Internal Revenue Service. . ..— 

LJ A duly authorized agent Riding a panes cl ottorm-y The power of attorney need no. be subm.tted unless requests 

gsg?tuw> Ai ?Litrfc s ■ * rv.>. _ . . a*. vl*/-;r> 

the: original of “this AV;\irAuoN ICm ‘ *' BiLOW ^ FTHtR THE extension is granted or denied and will return 

NOTICE TO APPLICANT TO BE COMPLETED BY THE INTERNAL REVENUE SERVICE 

// CASE or AM t TATE OR V«its l‘ IiYfT«-vr'AC^CPU1'^ ’ "'a^THE aVir^r^VpiirrK ?l fvi ‘"~ r ® lh '” ,h * wo. granted Dr THE 

I TAX IS DUE TO RE PAID UNTIL IT li PAID. AT ™ E RA1E ° F 6 PERCU,T Pul Y£AR 0M ANY TAX DUr FROM THE DATE THE 

CJ t *'-h c "‘-*?■" + m **«' u AW. b. «u 

' - ‘ jTrr ‘ IO to crr -^ir. fhp defay in filing , * V • 

is n-.l V. a. raved The r“et !■ ' - 7 " u f ? 3 " J ‘ von m application but i* has been deVmlne-d tkai the .sl.nsion 

«-h l: lay i -: ji is ' n °' w ‘ “V" 10 do '* el ’ » do ’* * ‘•-"Mu.* of ">■* noV. U .he end o! 

relurr.s I r „. :f . ... % c! .. , , r /,( n «•*«« sho1 c.ensron el lor I,ling 

In USing ’ f«r.-rn». Flea .>9 ci.srh fhis fvrm.i*^ iho return; to e«p!am the do!ay 

□ Other .... \ 
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(The Case for Dismissal — Group H) ** 

Exhibit H-4 — Second application for extension of time (until 
9/15/72) to file 1969 partnership return on same grounds — 
Dated 6/11/73. 


[£xl« H t j.j 


form 2758 

Oct 


U S Treasury (j*p jrTmunt—internal R'.vcnu* 

Application for Extension of Time to File 

U.S. FIDUCIARY OR PARTNERSHIP RETURN 


Mnet b* Med 

in DUTLI- 
CTTE on or 
boforo tho 
duo dot# for 
Ming fho re¬ 
turn. (See 
instruction 

3) 


please; type or print 


_CASTLE REST NlRSING_U0UE 

Nurr.tior or 1 rlree'. 

__116 EAST CASTLE.STREET_ 

City <- r twn, and ZIP cod* 


F ■ . -1 

16.6065^95 


_ SYRACUSE. NEW YORK 13205 _ ; -- 

,See reverse for filing instructions and return address. Small B.:sinesi,Co.T^ations filing Fc-m 1I20S use Form 7004) 


1 is hf rtyyy requested in which 
[t c r t i -, v 4 


additional 

1. An extension of L::v- until ..September 15.,. 197Q . .1 
Federal return (Check one): * I 

E Partnership rt turn of income. Form 1065. 

|~j Fiduciary .ncom ? tax return, Form 1041 (estate). 

|~1 Fiduciary income tax return. Form 1C .1 (trust). 

2 For calendar year 19. 69 , or other taxable year beginning. .and ending 


to tile the following 






3. Slat in detail the reason the extension is needed (see instruction 4 oil revers • side): ..We. r.?. Ltont.ed 


an extension, cf time to file until June IS, 1970 (see attac.,edT,Our attorneys 
have informed us that the arbitrators decision will not be received until after 


.August "(see attached) . 

4. IF THF. EXTENSION IS FOR FORM 1041, FILL IN APPLICABLE AMOUNTS: 


(a) Amount ot tax estimated to be due on the final return .. $ 

) . %- 

above) 


(b) Payment to be remitted with this application: 

(1) It a trust, the entire amount shown ir. lir.e 4(a) above 

(2) If an estate, at least one-quarter of the amount shown in line 4(a) 


SIGNATURE AND VERIFICATION 

Under penalties o! penury. I declare that la the best of my knowledge and belief, (he statements made herein are 'rue and correct, that 
I dm authorised by the above named partnership, estate, or trust to prepare this application, and that I am 

□ A partner, fiduciary, or an officer representing the fiduciary. 

□ A member in good standing of the bar of the highest court of (specify jurisdiction)... 

□ A certified public accountant duly qualified to practice in (specify jurisdiction) .... - . 

(~l A person enrolled to practice before the Internal Revenue Service. 

□ A duly author wed agent holding* pt-er of attorney'Tha^/^ilS^jf need not be submitted unless requested 

. /’ I T— nu. <S - " - 7 = 

THt INTERNAL REVENUE cpay^'E Will. INEx/aTE ^/lOW AV L/tTFlE/: THE EXTEN'jKN IS G FAMED C : DHl.ib. AND A.dLFr.. ,r.« 
THt G.'IGINAL OF THIS APPLICATION _//_ 

NOTICF TO APPLICANT—TO EE COMPLETED BY THE INTERNAL REVENUE SERVICE 

jp 

' \ TAX IS DUE TO LE PAID UNTIE IT IS PAID. 

n The appu-a'icn canno be cens.de ,,d s.rce It was rece.ved in this cff.se cfer the due date o! the return The re-urn sh . I be l.led 

wi-houl further d.< ay Pleu.. attach ih.s term to the return to esplc.n the delay In Tung. 

PI C—.! I c ,n- Jeia'.-r. has teen g„cn to the reasons and other data given :r. 'r> oj.pVctisn I ' it h» heon nod that " n 

nsi worrcrr.led Tr. rn «» iil.I be ! I by the tegulos due dote ot » ' toy I the ■ ' 

tu-i 10.toy pcr.vd . . r -bon the ,. :.ar duo du'c The '0-dcy iwiii n-cd sha : c nev a >■ ■ ■ r.s.cr, .1 . .1 

,v ■ s I r ( ..j«-.ssu si «\ .".:ns requite i to be male on Irrely t.led tt-Pj:i.u I’.ess* o'ueh It. I-i.t to t « row! 10 «*P 2 ‘ h ' / 


Id fi'my 


□ Other 


N 


J'jN 2 5 1173 

(but*) 


V'ioj- 




& 


\ 


nV 
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l The Caac for DiimUul — Group H) ** 

K i hi bit H-5 — Letter from partner's attorney stating “It has 
been Lmpoaaibie to complete financial statements" because 
of the arbitration — Dated 6/30/70. 

Hancock, Estabrook, Ryan, Shove & Hust '"“■.’.’i:;"'*’ 1 

COUNSELORS AT LAW k(ai| e a>tH 

ONE MONV PLAZA 

SYRACUSE, NEW YORK 13202 A * T coSJ;«: 0 ** 

TCUPHONl (US) A7t-3iSl lossaao 1 / ••a'** 

J AMCO T 0'M& 

JO- N SI «•• <(> 

wit KAM t luta jm 
CMssttt •• >.~o»«c~t jm 

June 3, 1970 .. 

MOwano . .» 

• on *f a u 
tu»» A P»f«. *C • 

•» u (fo torr- 

JO«« c DOSS l 
;•■( S ■ HirtM 


Mr. Michael T. Foody 
Ernst & Ernst 

One Mony Plaza - 16th Floor 
Syracuse, New York 13202 

Re: Castle Rest Nursing Home Arbitration 

Dear Mr. Foody: 

By reason of an arbitrate -n proceeding involving 
partners in the Castle Rest Nursing Home concern, it has 
been impossible to complete financial statements for the 
year 1969. 

On or about May 25 initial briefs were filed in 
this arbitration proceeding and final briefs should be com¬ 
pleted by July 1st. The arbitrators should not render their 
decision for a period of thirty to sixty days after final 
submission of briefs. 

The decision in the arbitration then should not 
be forthcoming prior to August 1st. 

Very truly yours, 

HANCOCK, ESTABROOK, RYAN, SHOVE & HUST / 

Donald J. Kemple 
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(The Case for Dismissal — Group H) ** 

Exhibit H-6 — Copy of affidavit obtained by Special Agent 
from partner (MeUger) stating no other agreement “ever 
existed” between the partners except the one signed by him 
on 11/15/65 (with letter of transmittal from partner Metz¬ 
ger— Dated 6/28/71). ! - **s I -(■ 1 

AFFIDAVIT ~~ ' 


.♦t ifciii 


northern 

A ' i-nc i - f orir 

District o(_ 


) 

) “ 


THEOGCHg G. KKT 2 GSR 

Voodatrvcy Rosa, Tully, Hew York 

I reside at_ 


, state tbit: 


I vas l partner in tho nartnnrship known no WALK'S MC KINXtT AS roiA Tv o and alt*o known 
co CASTLE II '-1ST N USING HOMS during the period 1965 through Jantary or Feoruary 1969. 

Tha othor partners wore HAIX.R MCXIHXKT, CEO HE SIMPSC!* r.trl THOMAS FG1ET. My partnership 
chire vas purchased by the aothir of WALKLR KC KINNET during early 1969. 


Ill profit and/or lose relating to tha partnership and tho individual partners vss 
governed by ths Axtielee of Partnership of Walker Me Kinney Associates which was signed 
by eo on Kovaraber 16 , 196$. 

To the best cf rty knowledge are belief no other written or oral afrcssoRt eve: existed 
b&tvecn tl.s partners relating to the rharing of profit and/or loss or for tnat ratter 
ttt/ other partnership buaineee.-— 





. fu.iy ur.oe.'sta:.'Ms stJt-ir.^r.t anj it 
Title *0" -<:ect. r. “.cwn Jti'i pl-joed 


my 


1 mode this statement freely and volurtariiy. without any threats or rewards, ox pro.ruses oi re ward navinq 
been made to rie in return far .t. 


25 th 

Subscribed ard sa.j i jc nefere me th:s _ 

d 3y l'r.t will pone*-aiarlsicn, -izl^-Hurvar Plata, 

01 -Gyraecoey-tcw—!«?*»-g? 


(Stf'vu t*t :i affiant) 


jS«f«Mar# / 

Special Agent 

n nit) 

Internal Rever.j? Cir..ce 


U. S. 1«£AKM> L1PA8H 1 S’ S’t«NAL«tvtHUt S E *« ✓ *C » 


(Slg WlWf 


ulvii, if any 1 


rOhM 2311 17 S6i 


OMO . i% yj ■ i 6* 11* •» 
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(Exhibit H-h — Copy of affidavit obtained by Special Agent 
from partner (Metzger) stating no other agreement "ever 
existed" between the partners except the one signed by him 
on II 15 65 (with letter of transmittal from partner Metz¬ 
ger — Dated 6 2h 71 1 . 




SWIM? !f’C' I'OOL I .jUCTS 

f/,r r ■ fun L!_‘;c v rk 


L ’v —\ ' i i 

LiNDUoirtiES INC 


(31D) f 96-2671 


TULLY. NEW YORK HIS'' 


June 28, 1971 


Mr. Thomas M. Fahey 
East Lake Road 
Skaneatelea, N.Y. 13152 

Dear Tom: 

* 

Enclosed Is a copy of my sworn statement to the 
Internal Revenue Service. 

My meeting to sign this elicited nothing beyond 
the substance of our discussion during the morning of 
June 25th. 


Sincerely, 

/ 


T. G. Metzger 


TGM/ar 
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(The Cat* for Dismissal — Group H) •• 

Exhibit H-7 — Chart prepared during arbitration showing the 
evolution of three partnership agreements, and the changes 
that took place, including the major changes in deprecia¬ 
tion. 


? a t °i I?; 

i cite 

c 2 5 *5 n’ 
i 1 1 i i i. ‘ 

fjiu i | ? . 

| i t$1 I 

If| 1 ? a 311 

» * 11 * “-r a 5 









ft ^ ft 

*> <n \ 

h 11 

ssrv 



ss? | 

o C * 11 J 

►< c 

Ss I 

!« 

Si_| 

5 *’ * 

&lf ills! " 


i : . 

C M 

• ! j? 

: 

I !i 

li 

!af 

§ ’ 


1 1 ?:; *$t 

i H l * j ? f 

! •* 2 - i ** 5 * 















956 

(The Case for Dismissal — Group H) ** 

Exhibit H-8 — Employment contract for partner McKinney 

(5/1/67) with letter agreement covering treatment of salary t V> —.- 

as draw on profits (9/6/67). \ c-xj L // ' 

CASTLE REST NURSING HOME 
116 East Castle Street 
Syracuse, New York 

May 1, 1967 

Mr. Walker McKinney 
47 East 87th Street 
New York, II.Y. 

Dear Mr. McKinney: 

The purpose of this letter is to set forth the terms 
of the agreement between you and Castle Rest Nursing Home con¬ 
cerning your employment. 

Castle Rest hereby agrees to employ you as its 
financial director. In this position, you will supervize the 
activities of Castle Rest's staff in the preparation of budgets 
and financial statements, render services in the obtaining of 
financing, and perform such other duties of a similar nature 
as you are directed by Castle Rest. You will hold yourself 
available for at least two days each week to apply yourself to 
these duties. 

As compensation for the performance of these duties, 
you will be paid a salary, commencing on August 1, 1967, of 
$12,000 per year, payable in monthly installments of $1,000. 

In addition, you will receive reimbursement of all expenses 
reasonably incurred by you in the performance of your duties, 
upon presentation to Castle Rest of vouchers or other appropri¬ 
ate evidence of your expenditures. 
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n he Case for Dismissal — Group H) ** 

Exhibit H-8 — Employment contract for partner McKinney 
15 1 67) with letter agreement covering treatment of salary 
as draw on profits (9/6/67). 



Your employment with Castle Rest will continue until 
August 31, 1968, but this term may be extended by mutual agree¬ 
ment between you and Castle Rest. 

If the foregoing C'rrectly expresses our understanding 
as to your employment by Castle Rest, please sign and return 
a copy of this letter to the undersigned, whereupon it shall 
become a binding agreement between us. 

Very truly yours, 

CASTLE REST NURSING HOME 



The foregoing is accepted 
and agreed as of the date 
first above written: 
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(The Cue for Dismissal — Group H) ** 

Exhibit H-9 — Employment contract for partner Simpson 
(5/1/67) with letter agreement covering treatment of salary 
as draw on profits (9/7/67). 

George A. Simpson, M.D. 

592 Park Avenue 

East Orange, New Jersey 



September 7, 1967 


Castle Rest Nursing Home 
116 East Castle Street 
Syracuse, New York 13205 


Gentlemen: 


Tills letter is to define my understanding that any salary 
paid to me pursuant to our Employment Agreement, dated 
May 1, 1967, shall apply against any share of profit dis¬ 
tribution due me in accordance with the provisions of the 
Castle Rest Nursing Home Partnership Agreement. 



Q. — 


GASim 


cc: W. McKinney 
T. Fahey 
T. Metzger 


N 

/ s 
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(The Case for Dismissal — Group H) 

Exhibit H-9 — Employment contract for partner Simpson ~Tr — 

(> I h i with letter agreement covering treatment of salary / "■ ' 7 | 

Irau on profits (9/7/67). " ^ 


as tit 


CASTLE Kir ? NURSING HOME 
ll6 East Castle Street 
Syracuse, New York 


May 1, 1967 

Dr. George A. Simpson 

592 Park Avenue 

East Orange, New Jersey 07017 

Dear Dr. Simpson: 

The purpose of this letter is to set forth the terras 
of the agreement between you and Castle Rest Nursing Home con¬ 
cerning your employment. 

Castle Rest hereby agrees to employ you as its medical 
director. In this position, you will supervize the activities 
of Castle Rest's staff in establishing and maintaining medical 
procedures for the well-being of its patients, render such 
medical services of a supervisory nature as may be required 
while you are in Castle Rest's facilities, and perform such 
other duties of a similar nature as you are directed by Castle 
Rest. You will hold yourself available for at least two days 
each month to apply yourself to these duties. 

As compensation for the performance of these duties, 
you will be paid a salary, commencing on August 1, 1967, of 
.$2,^00 per year, payable in monthly installments of $200. In 
addition, you will receive reimbursement of all expenses rea¬ 
sonably incurred by you in the performance of your duties, upon 
presentation to Castle Rest of vouchers or other appropriate 
evidence of your expenditures. 
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(The Case for Dismissal — Group H) ** 

Exhibit H-9 — Employment contract for partner Simpson 
(5/1/07) with letter agreement covering treatment of salary 
as draw on profits (9/7/67). 

Your employment with Castle Rest will continue until 
August 31, 1968, but this term may be extended by mutual agree¬ 
ment between you and Castle Rest. 

If the foregoing correctly expresses our understanding 
as to your employment by Castle Rest, please sign and return 
a copy of this letter to the undersigned, whereupon it shall 
become a binding agreement between us. 

Very truly yours, 

CASTLE REST NURSING HOME 


The foregoing is accepted 
and agreed as of the date 
first above written: 
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(Index of Trial Brief Exhibit* — Triai Brief, 5/30/74). 

RE: ll.o. v. Thomas Fahe y 


Total Exhibits (By Group) 

Group 

A Partnership Agreement Documents 

B. Motion Papers Re Litigation (Court and 

Arbitration) 

C Fahey First Briefs in Arbitration 

D Specific Extracts from Record in Arbitration 

E Settlement Papers (Including Financing 

Documents) 

F Accounting Documents 

G Citations and Authorities 

H The Case for Dismissal 


No. of 
Exhibits 

11 . 

16 

2 

3 

16 

3 

7 

9 





Re tJ.S. v. 


Index of Trial Brief Exhibits — Trial Brief. 5/30/74) 
Complete Index of all Trial Brief Exhibits (Groups A through H). 

Thomas Fahey 


Ex) dbit 


GROUP A 

Partnership Agreement Documents 


Arbitration 


A-l 

11/23/64 

Tirst Partnership Aareement - 

General Partnership 

Ex. A; T109 

A-2 

1/4/65 

Second Partnership Aareement - 

Limited Partner¬ 
ship 

Ex. E; T129 

A-3 

2/9/65 

Amend to Second Agreement 

Capital Con- 
tribution 

Ex. F; T145 

A-4 

11/16/65 

Third Partnership Agreement 

General Partner¬ 
ship 

Ex. G; T168 

A-5 

8/1/66 

First Amend to Third 

Agreement 

Name Change 

Ex. G; T168 

A-6 

9/1/G7 

Auxiliary Partnership 

Agreement fox Home for 

Adults 

General Partner¬ 
ship 

Ex. 2; T3G 

A- 7 

9/-/67 

Letter Agreement to Amend 
Auxiliary Partnership 
Agreement dated 9/1/67 

General Partner¬ 
ship 

Ex. 2; T32 

A-8 

11/5/68 

Proposed Second Amend to 
third Agreement (1st draft) 
(partially signed) 

Proposed new 
partner 

Proposed new 
purchase option 

Ex. SS; T35 

A-9 

1/5/69 

Proposed Second Amend to 
third Aareement (2d draft) 
(Partially signed) 

Proposed new 
partner 

Ex. 5; T32 

A- 10 
3/12/69 

Purchase Agreement Between 
Partners 

Fahey Purchase of 
Simpson Interest 

Ex. WW; T5 

A-ll 

3/25/69 

Proposed Second Amend to 

Third Agreement (3rd draft) 
(signed without provision 
for Fahey's signature) 

New Partner 
(Jane McKinney) 

Ex. 1; T385 
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(Index of Trial Brief Exhibits — Trial Brief. 5 .V) ~4) 
Complete Index of all Trial Brief Exhibits (Groups A through H). 

GROUP B 

Motion Papers Re Litigation 
Court ana Amt.ration 



EXHIBIT 




B-l 

6/ 3/69 

MOVING PAPERS (McKinney) 

EX PARTE INJUNCTION 

B-2 

6/ 3/69 

LETTER (McKinney) 

MCKINNEY ATTEMPT TO EXPLLL 

AND DISMISS FAHEY 

B-3 

6/20/69 

DECISION (Aronson) 

REFER DISPUTE TO ARBITRATION: 
DENY RESTRAINING ORDER 

B-4 

6/21/C9 

LETTER (McKinney) 

MCKINNEY ATTEMPT TO BUY OUT 
FAHEY 

B-5 

G/23/69 

ORDER DRAFT (Lawton 
for Aronson) 


B-6 

6/23/69 

ORDER (Aronson 

REFER DISPUTE TO ARBITRATION: 
GR0UNDRULES FOR INTERIM 
OPERATIONS 

B-7 

9/ 8/70 

ARBITRATION AWARD 


B-3 

10/ 1/70 

MOTION (Fahey) 

TO CONFIRM ARBIrRATION AWARD 

B-9 

10/ 9/70 

CROSS-MOTION (McKinney) 

TO VACATE OR MODIFY AWARD 

B-10 

1/ 6/71 

DECISION (Aronson) 

MODIFYING AWARD 

B-ll 

6/ 7/71 

LETTER (Kemple) 

ORDER DRAFT 

B-12 

2/16/72 

ORDER (Aronson) 

MODIFYING AWARD 

P-13 

3/ /72 

NOTICE OF APPEAL (Fahey) 


B-14 

3/20/72 

CROSS-NOTICE OF APPEAL 
(McKinney) 


B-15 

BRIEF 

Millet v. Slocum 4 AD 2d 528, Aff'd 5 NY 2d 734 (1957). 
Partners cannot, as a matter of lav;, either expel a 
co-partner or compel him to resign or withdraw, on the 
ground that it is in the best interest of the partnership 

B-16 

NOTES 

SEE NOTES RE ANOTHER ALTERNATIVE TO A STRAIGHT APPEAL TO 
OVERRULE ARONSON AND CONFIRM AWARD (which opposition has 
stated they would take to Court of Appeals). The 
object would be to affirm Fahej s continuing status as a 
partner and tie up assets of Castle Rest Nursing Home 


from dissipation Ly McKinney. 
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(Index ofTrial Brief Exhibits — Trial Brief, 5 30 74) 
Complete Index of all Trial Brief Exhibits (Croups A through H). 

RE: U.S. v. Thomas Fahe y 


GROUP D 

Specific Extracts from Record in Arbitration 


Extract Items Covered in the Record 

E-l Specific offer made in January 1968 by taxpayer's 

pp. 23 /-251 partner to completely change partnership agree¬ 
ment and division of income. 

Offered to eliminate provisions on "depreciation", 
"losses", and "profit", including the "cummulative" 
on the capital account. 

Offered to eliminate everything and replace it 
with a straight 80%-20% split of "everything". 

Taxpayer did not accept on the ground the per¬ 
centage was unfair since he was now claiming 45% 
of the "profits" under the agreement. 

D-2 A year later, taxpayei's partner threatened to 

pp. 322-327 "end the partnership" over disagreements regarding 
certain disbursements - Pecember 1968. 

Taxpayer's partner asked minor partner (Simpson) 
pp. 1222-1228 to help him physically take over the business by 
locking the taxpayer out of his office at the 
meeting in January 1969, but the scheme was 
dropped. 

Simpson comments on attempts to resove the 
differences between the major partners. 

Sale of Simpson's interest to taxpayer. 


O 








(Index of Trial Brief Exhibits — Trial Brief, 5 .10 ~4) 
Complete Index of all Trial Brief Exhibits (Groups A through H). 


RE: u.s. v. Thoma3 Fahe\ 


GROUP E 


Settlement Papers (Including Financing Documents' 


Exhibit i:-l 
Oet./rj/2 


Exhibit E-2 
10/2U/72 

Exhibit L-J 
10/10/72 


Exhibit E-4 
10/19/72 

Exhibit E-5 
10/19/72 

Exhibit E-6 
8/17/72 

Exhibit E-7 
8/17/72 

Exhibit E-8 
8/17/72 

Exhibit E-9 
10/19/72 

Exhibit E-10 
7/28/72 


General Release - To Thomas Fahey from Walker 
and Jane McKinney. 

Business Certificate - Thomas Fahey succession 
in interest to Walker McKinney arid Jane McKinney. 

Bill of Sale - Personal property of nursing home 
sold to Castle Rest Facilities Corp. by Walker 
and Jane McKinney. 

Deed - Real property conveyed to Castle Rest 
Facilities Corp. by Walker and Jane McKinney. 

Closing Statements 


Agreement for Purchase and Sale of Business 


Agreement of Exchange of Realty 


Addendum to Agreements of E-Change of Realty 
and purchase and Sale of Business 

Second Addendum to Agreements of Exchange of 
Realty and Purchase and Sale of Business 

Mortgage Commitment Letter from Rochester 
Savings Bank 


Exhibit E-11 Mortgage Mote with Rochester Savings Bank 


Exhibit E-12 
10/19/72 

Exhibit E-13 
10/19/72 

Exhibit E-14 
10/19/77 

Exhibit E-15 
10/19/72 

Exhibit E-1C 
10/19/72 


Mortgage (first part) with Rochester Savings 
Bank 

Mortgage (second part) with Rochester Savings 
Bank 

Lease of Real Property to Thomas Fahey from 
Castle Rest Facilities Corp. 

Assignment of Lessor's Interest in Lease 
to Rochester Savings Bard: 

Personal Property Lease - To Thomas Fahey 
from Castle Rest Facilities Corp. 
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(Index of Trial Brief Exhibits — Trial Brief. 5 30/74) 
Complete Index of all Trial Brief Exhibits (Groups A through H). 

Re 11.S. v. Thomas Fahey 



Group F - Accounting Documents 


■■ip 1 1 Letter of Instruction with U. S. Partnership Return 

-VI7/66 for the year 1965, From Ernst & Ernst. 


Fxh F-? 
>/i •/• V 


: tter of Instruction with U. S. Partner hij Return 
lor the year 1966, Fiot; Ernst 6 Ernst. 


Exh F-3 
TJTTTAT 


Letter of Instruction with U. S. Partnership Return 
for the year 1967, From Ernst & Ernst. 


M 


hd 
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(Index of Trial Brief Exhibits — Trial Brief. 5/30/74) 
Complete Index of all Trial Brief Exhibits (Groups A through H). 


RE: U.S. v. Thomar r ahc" 


GROUP G 


Citations and Authorities 


Exhibit 


Aronsohn, Alan J. R.» Partnerships and Income Taxes 
(1957, 1966, 1970), Practicing Law Institute 

- Effect of Partnership Agreement 

Aronsohn, Alan J. B., Partnerships and Income Taxes 
(1957, 1966, 1970) 

- Depreciation or Depletion with lespect to 
Contributed Pr« perty 

Willis, A. B., Willis on Partnership Taxation (1971), 
Section 4.02(a) - Sample Article Defining Capital 
Accounts and Drawing Accounts 

Willis, A. B., Willis on Partnership Taxation (19/1), 
Section 19.09 - Special Allocation of Depreciation 

Willis, A. B., Willis on Partnership Taxation (19/1), 
Section 19.12 - The Right of Other Partners to Challenge 
the Recognition of the Special Allocation for Income 
Tax Purposes 

Case Law on the "Advice of Counsel" Defense. 

Prepared by defense counsel. 

IRS Regulations 

Section 1.703-1 - Partnership Computations. 

(b) Elections of the partnership. 

(1) General rule. 
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(Index of Trial Brief Exhibits — Trial Brief, 5/30/74) 
Complete Index of all Trial Brief Exhibits (Groups A through H). 

E*. V. Th' us Eahc-y 



Group H 


The Case for Dismissal 

H-l Memorandum on "The Case for Dismissal". 

H-? Letter from accounting firm, Ernst & Ernst, for 
submittal to the II.S. Attorney. 

I!-i Ap| Iicat it for extension of time (until June 15, 1970) 
to f ile j'jij partnership return on grounds that dis¬ 
tribution of partnership income is in arbitration - 
Dated 4/9/70. 

ii-4 Second application for extension of time (until 
9/15/72) to file 1969 partnership return on same 
grounds - Dated 6/11/73. 

H-5 Letter from partner's attorney stating "It has been 
impossible to complete financial statements" because 
of the arbitration. - Dated 6/30/70. 

!!-( Copy of affidavit obtained by Special Agent from 

partner (Metzger) stating no other agreement "ever 
existed" between the partners except the one signed 
by him on 11/15/65 (witii letter of transmittal from 
partner Metzger - Dated 6/28/71). 

W-i Chart prepared during arbitration showing the evolution 
of three partnership agreements, and the changes that 
took place, including the major changes in depreciation. 

IJ-8 Employment contract for partner McKinney (5/1/67) with 
letter agreement covering treatment of salary as draw 
on profits (9/6/67). 

H-9 Employment contract for partner Simpson (5/1/67) with 
letter agreement covering treatment of salary as draw 
on profits (9/7/67). 


> 
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I Inter-Related Pre-Trial Items — pre-trial record & trial brief). 

Motion for Bill of Particulars; and Discovery and Inspection, 

Including (1) Notice of Motion, and (2) Affidavit (Pre-trial 
record, 1/3/74). 

.ITrL .TAT .^ DISTRICT CC RT 

NORTHERN DISTRICT UK NEW YORK_ C.F.. i-o. 73CR 181 


THE ji-ITLD STATSb OF AMERICA VIO: Title 6, -o.J. 

S' ctiori 7 cl 


v. 

THOMAS M. FAHEY 


NOT ICE OF HOTIOf: FO P 
E ILL OF PARC lC'JL/C E Ti.D 
i'XSCOVFRY A.,L INSPECTION 


SIR; 



PLEASE TAKE NOTICE that upon the annexed affidavit - rste 

at Syracuse, New Yo^k 

M. S'accia, Esq., sworn to the 3rd day of , anuary, 1974, And the Indict¬ 
ment nerein and upon all proceedings heretofore had her. in, the under¬ 
signed will move this Court on the 14th day of Oanuaiy, 1974 for «n 
order directing the United States rttorn-y to file a bill of particulars 
and te all w discovery and inspection in the above entitled original 


r 



proceeding as to the following items. 

BILL OF BiRTICULARS 

(a , The particular items and amounts which the Gov rnr.ent 
contends make up che difference between the taxable in¬ 
come reported (1966 — $3,742.00), (1967 -- ^7,7.7.00 
and the alleged actual taxable amounts of income 
(1966 — $18,245.50', (1967 — $19,373.22), including. 

(1 The specific items of gross income allegedly 
not reported, and the source or sources from which 
each item was derived, disclosing when, where, how, 

•*nd by whom payment was made; 

(?> The deductions ano : sts allowed and/or 
disallowed against such income; 

(3) The manner and mr.th€d, by whi .n the ec vcrn- 
ment computed the income of Castle Rest ,.ursing 

Home (formerly walker McKinney ssc-ciates'., a partner¬ 
ship; 

(4) The manne-r and method by which the Government 
computed the taxpay r's distributive share of said 
l>artn'rship income; 


r 
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(Inter-Related Pre-1 rial Items — pre-trial record «Sc trial brief) 

Motion for Bill of Particulars; and Discovery and Inspection, 

including (I) Notice of Motion, and (2) Affidavit (Pre-trial 

record. 1/3/74). 

— 9 _ 

, S ..hecite th Gc:in‘.ni computed the 
gioss income of the taxpayer ty adding to the gross 
ut. reported on the respective individual income 
tax returns th distributi. - share from the partner¬ 
ship, 

0 whether the gross income computed by the 
i) vo:iiment was so computed under any particular 
s- tiori of th Internal Revenue Code and whether it 
was alleged to be derived from the partnership; 

/ Ihe method by which the Government computed 
the source and individual amounts of income of the 
,Ajrtntrship; 

(8) Whether the deductions which appear on the 
respective returns of the taxpayer were allowed by 
the government in computing taxable income; 

9; Whether any deductions listed on the income 
tax returns filed by the taxpayer have been disallowed 
by the Government. 

(b) Such other information as may be necessary to enable 
the defendant t ) determine the basis upon which the Govern¬ 
ment asserts an understatement of income in the amounts 
alleged, namely (1966 -- $14,994.00; 1967 — $11,666.62). 

DISCOVERY ADD lilSFICTION 

i,10) .roduce and permit the defendant to inspect and 
copy or photograph any statements, books, papers, documents, 
or copies, or portions thereof, of any of such which were 
taken from the defendant, the partners, accountants, and/or 
lawyers for the partnership, or furnished by or on behalf 
of the defendant, the partners, accountants, and/or lawyers 
for the partnership to the Government, which are within 
tht possession, .ustody or ontrol of the ocvernment; 




Dated 
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(Iliter-Related Pre-Trial Items — pre-trial record A trial brief) 

Motion for Bill of Particulars; and Discovery and Inspection. 

including (I) Notice of Motion, and (2) Affidavit (Pre-trial 

record. 1/3/74). 

(111 Discovery and inspection of th< • ritire rtr 
ship accounting and tax treatment as -gainsi that i tic 
individual .artners t ase'-r tain the manner and the. i 

the- tax treatment as well as the onsisi. n y r t t t. 

(l' > ) Discovery ano ins.- tiun s.-.-r.il • it;. . -.e. r 

with respect ti the piestn. A rnd int n ,..rti .» - I'iusfi- t 
by informants as well as the identity it same. 

(.13) Discovery and inspection of all b oks, i Js 

and accounts used by the Government in the prose ution 

if the ease; 

(14 Discovery and inspection of the special agent's 
iepoit, and 

i’GR SUCH OTHER ADD FURTHER RELIEF AS TO iHE J. UK'l MAY 


APPEAR JUST AND ffcOPEk II, THE PREMISES. 


otinuaiy o, 1974 
Syracuse-, w Y~rk 


LOVE, BAEDUCCI 6. SCe.CCI. 


By: 


. D/iULHlOCi t 1)0.COla 

j~~€cc£j> 

-KWTE M. SCACCDl- 

A Member of the f irm 
Attorneys foi Defendant 
300 V. ilson Building 
306 South Salina Street 
Syracuse, te w Y ik lS^O' 
Tel No. 474-4603 /.• e-a Cod* 

315 


a 



i 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Motion for Bill of Particulars; and Discovery and Inspection, 
including (1) Notice of Motion, and (2) Affidavit (Pre trial 
record. 1/3 74). 

• ITtD STA'l-.o LiciT id CoUKT 
-i . i IY.1- A <<uM YORK. 

iliE uJ.ITEb STATES of AMERICA 

THOMAS M. FAHLY 

.itlILD STATES uF AMERICA ) 

NORTHERN DISTRICT ol MEW YORK) 
bTATE OF Mil* YORK ) SS. 

COUNTY OF ONONDAGA 
CITY OF SYRACUSE 

DANTE M. SCACCIA, being duly sworn, deposes and says: 

1. That h* is the attorney for the defendant in the above 
entitled criminal proceeding. 

-. Since the arraignment on December 10, 1973, the United 
States Attorney and the defense counsel have had several meetings and 
telephone conferences, which have all been conducted in a spirit of 
cooperation with the Court's indie ted attitude tevard informal 
pre-trial discovery of Government information on behalf of the defense. 

3. even before the beginning of these meetings, defense had 
in its possession documentary evidence which indicated to the defense 
3 important conclusions 

(ai that the theory of the Government's case 
was limited to a "specific items" case, 

(b) that exculpatory evidence was in existence 
md was . ntinuously available from the very outset of 
the investigation; and this was made knewn to the 
r ver nnn-nt, 

thut the Government had in its possession 
ceitain material affidavits which were on their face 
Arise statements regarding a significant element of 
tnc N t t.nG int' s position. 


CR. NO. 73GR 181 

V1G. Title '>£>, . 

bection 7201 

AFFIDAVIT IN SUFPORT 
OF MOTIONS FOR BILL OF 
PARTICULARS; AND DIS¬ 
COVERY AND INSPECTION 


« 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Motion for Bill of Particulars: and Discovery and Inspection, 

including (I) Notice of Motion, and (2) Affidavit (Pre-trial 

record. 1/3/74). 

4. An unprecedented pre-trial revelation to the govern¬ 
ment of thes signifi:ant defense conclusions and the evidence support¬ 
ing them, was initiated voluntarily be defense counsel dur ing ■' 
step-by-sti.p proc< ss of cc operative exchange of information. 

5. during this exchange, botn counsels recognized that in 
this particular case, justice would best be served by a full and 
complete exchange of information by both sides. 

6. The reason for this is that defense counsel h s nov. 
confirmed his original conclusion that there is sufficient exculpatory 
evidence, and err:n us Gove.nment information, together with signi¬ 
ficant statements of law, to warrant and justify th< conclusion that 
the taxpayer should not have been indicted and that th< indictm nt 
should be dismissed. 

7. The United States Attorney, on his part, has fully 
appreciated the disclosures revealed to him thus far, and wishes to 
see the balance of the case for the defense. 

8. On the strength of what he has seen thus far, the 
United States Attorney has agreed to accept from the defense, after 
the ex hange of the evidence, a full and complete presentation setting 
forth the grounds for dismissal of the indictment. 

9. if the United States Attorney is convinced of the validity 
of the defense claims, and that it would not serve the interest of 
justi c to prosecute the taxpayer, he will, after approval by the 
Department of justice, join with defense in a motion to dismiss. 

10. both the United States Attorney and the defense counsel 
recognize that even though their agreed upon disclosure procedure 
goes somewhat beyond the practices recognized thus far in the limits 
of case law, it is considered to be consistent with the best interests 

the Government, the taxpayer, and th^ Court. 

11. Accordingly, both sides have agreed it would be wise, 
at this stage in the proceeding to obtain through this motion the 









J. 


(Inter-Related Pre-Trial Items — pre-trial record Ac trial brief) 
Motion for B'H of Particulars: and Discovery and Inspection, 
including (1) Notice of Motion, and (2) Affidavit (Pre-trial 
record, 1/3/74). 


mcial sanction of the Court to continue the disclosure procedure 

to the point where the United States Attorney decides to dismiss or 
prosecute. 

c: . nt this point, the defense has offered to reveal all of 
its evidence. The United States Attorney has agreed to reveal all 
cf its evidence, without additional motions by defense - with only 
possible exceptions - {1 J the IkS special Agent's Report, and (2) 
the name of the informer, even access to these two exceptions were not 
refused outright by the United States Attorney. He merely took the 
position that because of the non-disclosure policy of IRS regarding 

thes two items, he would prefer the defense made a separate motion 
to obtain them. 

13. In the light of the willingness and cooperation shown thus 
far by both sides in furthering the disclosure policy of the Court, 

we respectfully request the Court for an Order to sanction our pursuing 
this matter to a very useful conclusion. 

14. It is the plain sense of the amended Rule that discovery 
be broadened and a realistic effort, consonant with protection of the 
interests of both sides, should be made by lawyers for the Govermnent 
and the defense handling erim v> tax cases to respond in the spirit 
of the rule. Full use of the enhanced discovery privileges afforded 
both sides should benefit the process of fact finding. 

15. As of the time of the preparation of this motion (Thursday 
12:OONoon, January 3, 1974j, the Government has been unable (for 
mechanical reasons only) to deliver to defense counsel copies jt the 
information it has agreed to deliver. 

1G. In order to comply with the deadline of January 4, 1974 
set by the Court for filing of discovery motions, this motion includes 
the items set forth in the notice of motion. 

Subscribed and sworn to A. / / .. 

before mi this 3rd day >. 

of anuary, 1974. SCAMBf 






* 


FRANK C. LOVE 
Ralph j cialducci 
DANTE M. SCACCIA 


'Inter-Related Pre-Trial Items — pre-trial record & trial brief) 
I-etter of transmittal from Defense Counsel to U.S. Attorney 
(Pre-trial record, 1/28/74). 

LOVE. BALDUCCI & SCACCIA 

ATTORNEYS AT LAW 


300 WILSON HUH f' I NO 
306 SOUTH SAL INA STREET 
SYRACUSE. Nl~W YORK | i?02 

474-4603 
422 4000 


January 28, 1974 


United SVat03 Attorney 
Federal building 
Syracuse, Hew York 13202 

Af* ■".ition: Euocne Vlclch. Esc 


Re: U.S. -v- Thomas Fahey 
73 - CR - 161 


Dear Sir. 

Enclosed is a list of eight (8) groups of documents wo are planning 
to sul. iit to your office. The groups are identified by leturs 
(A) illicitjU (ii), and the documents we suimit will be coded to 
f..t i respective groups (Exhibit A-l, A-2, etc.) 

Also enclosed is the list of documents we arc submitting this dato, 
toj ti.cr with a group checklist to indicate whether all the documents 
in i he group have been submitted or whether the submittal is partial. 

In sequent submittals, we will also indicate the completion 
status of groups in the same maimer. 

Wc ore also physically submitting the documents for each group 
in separate volumes for easier handling and reference. 

Very truly yours, 


RMS': j mb 

lines. 


Daite M. Scaccia 




S. 
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i'o: U.S. 

(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 
Letter ot transmittal from Defense Counsel to U.S. Attorney 
(Pre-trial re ord. 1/28/74). 

v. lho:r.s3 Fahev 

GROUPS OF DOCUMniTS TO re SUBMITTED 

Group A 

- • 

Partnership Agreements 

Group D 

- 

notion Papers Re: Litigation 
(Court and Arbitration) 

Group C 

- 

Fahey Trial Briefs in Arbitration 

Group D 

- 

Specific Extracts from Record 

In Arbitration 

« 

Group E 

- 

Settlement Papers 

(Including financing documents) 


Group F 

Group G 
Group 11 


Accounting Documents 
Citations and Authorities 
The Case for Dismissal 
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(Inter-Related Pre-Trial Items — pre-trial record Sc trial brief) 
Letter of transmittal from Defense Counsel to U.S. Attorney 
(Pre-trial record. 1/28/74). 


• : U.S. v. Thomas FAnpy 


Cr oup Exhibits 
A-l through A-11 
E-l through Brl6 

C-l through C-2 

E-l through E*16 


documents su EMITTED J/9R/7A 

Group Checklist 

Partnership Agreements All Submitted 

Motion Papers Re: Litigation 

(Court and Arbitration) All Submitted 

.Fahey Final ~riefs in 

Arbitration AH Submitted 

Settlement Papers All Submitted 

(Including financing documents) 

Accounting Documents 


F-l through F-3 


Partial submittal 







Letter Pf * c ‘ r ‘* 1 record & ,rUI brief) 


F-109 (15) 


^$a£bcci, <£ S/Zaccia, 

Q&otnajO. 

300 

300 S&tfS6£ru, Sk^ 

Sytar^^ _/i KV C $o*j€/jf0f 

fas^M-tees 


May 30, 1974 


United States Attorney 
Federal Building 
Syracuse, New York 13202 

Attention: Eugene Welch, Esq. 


Re: 0 . S. v . Thomas Fahey 
73 CR 181 


Dear Sir: 

complete all the categories 

for Dismissal), that J listed ii my Srd TIZTyTs ^ ^ 

list ing of all the documents sub- 

J^f^" C ^^^® ^o ^ 0 ^o» e i^a a ^aft y of h ^l i ?t helPfUl, ta view of the 

Justice in Washington from the U s At-i- letter to the Department of 

tlon to ^ “ ith 3-S33 Z?Z&L. 

Very truiy yours, 

LOVE. BAJDUCCI E SCACCIA 


DMS:rl 
Enclosures 




Dante M. Scaccia 




T*. 




/ 
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I Inter-Related Pre-Trial Items — pre-trial recnrd & trial brief) 
Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization 
to dismiss the indictment, draft prepared by Defense Counsel 
for use by U.S. Attorney (Trial brief, 5/30/74). 


UNITED STATES v. THOMAS M. FAHEY 
CP. Ho. 73CR181 

Indictment: Violation 28 U.S.C. 57201 


MEMORANDUM 


Suppcrt.tng Request for Authorization 
to Dismiss the Indictment 
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(Inter-Related Pre-Trial Items - pre-trial record * trial brief! 
roposed Memorandum from the U.S. Attorney to the De- 

ZZZ IT in au, horizaik)n 

for r“^S AnT'V'f. ' > " Pa ' rf b> C ™”'« W-l 5. 

ust t>\ L. Y Attorney (Triai brief, 5/30/74), 

,MS iS * f ° r *““°rlz.tio„ to join with defense 

T"*? 1,1 3 t0 U “ lndiCt "' e " t the case of United 

oidti, vt Thomas M. Fahey (Criminal Ho 73CR181). 

I strongly reeemmend dismissal. After examining all of 

the facta, evidence, and questions of law involved in the caae 

I have reached the definite conclusion that it would heat 
serve the interest nf in-* 

the . g ° Vernment and the taxpayer to dismis s 

the indictment. 

I have reached this conclusion on the hasis of voluminous 
nee ethihits not availahle to this office at the time of the 
indictment. 

After the indict.e t is handed down, I was surprised 
to discover that the taxpayer had never nonsuited legal counsel 
regarding this tax matter. He thereupon immediately brought 
the matte- to the attention of D ,„ t e „. Scaccia Esq . „„„ _ 

on retainer to the taxpayer for legal matters pertaining to 
MS b,,Sine5S ' “ d oonseguently was intimately familiar with 
the entire partnership dispute that is directly related to the 
taxpayer's tax problem. 

Hr. Scaccia, after consulting „ ith the taxpayer and review- 
mg all the partnership records available to him, immediately 
brought to my attention severe, significant items of evidence 
and information which could substantiate dismissal of the case. ' 

After discussing these items, we entered into an informal 
agreement, in the interest of justice and with the 


awareness of 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization ., p 
to dismiss the indictment, draft prepared by Defense Counsel 
for use by U.S. Attorney (Tria. orief. 5''30/74). 

the Court, for a voluntary exchange of information upon request. 
Subsequently, I delivered certain documents requested by Hr. 
Scaccia. On his part, Mr. Scaccia volunteered to organize and 
deliver to me, and did deliver, all of the evidence and informa¬ 
tion suppor • j the taxpayer, together with an appropriate 
memorandum setting forth the entire theory and arguments of the 
defense, to fully substantiate a recommendation for dismissal. 

Mr. Scaccia submitted a total of 67 exhibits, 

_48_ of them on 1/28/74. 

My recommendation for dismissal, therefore, is based on a 
review of the entire evidence and information involved in the 
case. 

The indictment charges the taxpayer with violation of the 
revenue code ( 26 U.S.C. Section 7201). The indictment alleges 
the taxpayer knowingly attempted ". . .to evade and defeat . 

. . " a part cf the income tax due for the calendar years 1966 

and 1967. 

After a complete examination of the case, I have found that 
the evidence does no 1 support the charge of evasion. In fact there 
is a considerable amount of evidence that actually points to the 
absence of intent to evade. 

There is even a questionof whether the alleged "income" 
reserved by the taxpayer as a partner of a nursing home is taxr..,le 
at all. This question exists because of the complexities of 
partnership accounting law, and because there was a bitter 



V' 
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(Inter-Related Pre-Trial Items--pre-trial record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization W-3 y 

to dismiss the indictment, draft prepared by Defense Counsel 
for use by U.S. Attorney (Trial brief, 5/30/74). 

dispute amongst the partners over the computation and division 
of profits which culminated in litigation that lasted over 
3 years (from June 1969 to October 1972). 

The evidence shows that the litigation ended on October 
19, 1972. On that date, the taxpayer purchased the entire 
nursing hone business from his former partner, and they both 
agreed to end the litigation as a condition of the purchase and 
sale. 

The taxpayer has submitted considerable evidence to 
demonstrate the complexity of the dispute between the taxpayer 
and his partner regarding the computation and division of partner¬ 
ship profits. 

The evidence shows that the dispute involved the interpre¬ 
tation of all the provisions of the partnership agreement affecting 
the net income of the partners, including the key element of 
depreciation" allocations to the partners. The partners were 
diametrically opposed in their interpretations of the meaning 
anu application of these provisions. 

Defense Counsel urges very strongly, and with a great deal 
of merit, that because of the complexity of the controversy and 
the rules of partnership accounting, neither the taxpayer 
nor the IRS Special Agent really knew the full legal and 
accounting significance of what they were talking about during 
their conversations when they used the terms "depreciation," 

"losses," "draw," 'agreements," etc. Defense counsel illustrates 
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(Inter-Related Pre-Trial Items — pre-triai record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De 

partmcnt of Justice in Washington requesting authorization W-d 
to dismiss the indictment, draft prepared by Defense Counsel 
lor use by U.S. Attorney (Trial brief, 5/30/74). 

his point by referring to the actual memoranda of the conversa¬ 
tions written by the Special Agent. • 

By not fully understanding the situation, defense counsel 
points out, the Special Agent went out and rounded up affidavits 
from the other partners which merely documented one side of the 
dispute between the partners. This is hardly arid kind of 
"evidence" at all, defense counsel points out. 

This lack of understanding, deferse counsel urges, resulted 
in a completely inadequate and erroneous investigation 
of the case by the Special Agent. 

It also caused the introduction of two special elements 
into the case which defense counsel points out, and with which 
‘I concir, lend a touch of "undesirable llavor" to the case 
with respect to the position of the Government. 

One of these elements is that the IRS Special Agent obtained 

J 

from one of the taxpayer's former partners an affidavit that 
was false on its face regarding an important fact that was 
directly material to the taxpayer's position. This affidavit 
was later modified to some extent, but its existence would be 
very embarrassing to the government. 

The other element is that the investigation of the 
taxpayer originated in the criminal division, not as a result 
of an audit by the civil division, but at the urging of a 
person acting for the partner against whom the taxpayer was 
engaged in the litigation, and with whose attorney the special 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Proposed Memorandum r jm the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization w-5 

to dismiss the indictment, draft prepared by Defense-Counsel 
for use by U.S. Attorney (Trial brief, 5/30/74). 

aqont had numerous contacts, without having any contacts with 

the taxpayer's attorney in the litigation. 

While these two "undesirable elements" are not directly 
probative one way or another, they introduce an atmosphere of 
"unfairness" which would certainly have a strong effect in 
favor of the taxpayer. 

There is another special element in the case relating to 
the "attitude" of the taxpayer which defense counsel characterizes 
as having a clearly "positive" effect in favor of the taxpayer, 
and which counsel argues can be construed as evidence of the 
absence of intent to evade. 

The evidence shows that when the accounting firm Ernst 
E Ernst was first engaged in 1966 they found the bookkepper 
had been withholding State and Federal taxes fromthe money 
drawn by the taxpayer, in accordance with specific instructions 
to do so from a prior accounting firm. When Ernst f, Ernst 
discovered this, they instructed the taxpayer to stop the 
withholding, which he did so, again following instructions from 
the accountants. This is a clear example, defense counsel 
argues, that shows the taxpayers basic conduct as being one 
of strictly following the instructions of professional accountants 
paid to provide these instructions in matters in which the 
taxpayer was not professionally knowledgeable. 

There is also no "concealment" in this case in the 
ordinary sense of unexposed funds. In fact, the most basic charge 
of the IRS can be completely turned around in favor of the tax- 
The specific amounts which the taxpayer did not include 


I layer. 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization 
to dismiss the indictment, draft prepared by Defense Counsel 
for use by U.S. Attorney (Trial brief, 5/30/74). 

on his personal returns for 1966 and 1967 are clearly 

identified on the "declaration" made by the taxpayer to the 

government on llte U. S. Partnership returns, and the taxpayer 

strongly claims that this open "declaration" by the taxpayer 

to “he government by itself automatically precludes any possible 

charge of intent to evade. 

The taxpayer also stands on the specific instructions that 
accompanied the U. S. Partnership returns which were prepared 
by the accounting firm of Ernst 6 Ernst. ( This was new 
evidence provided by the taxpayer.) 

The taxpayer's "income" in question was listed on the 
returns as an item separate from the "ordinary income" column. 

The instructions specifically direct the partners to transfer 
to their personal returns only the amounts shown in the "ordinary 
income" column. The taxpayer contends he has an absolute right 
to rely on these instructions. 

What apparently raised a basic question for the IRS was that 
the taxpayer did list those items on his later 1968, 1969, and 
19/0 returns, giving the plausible reason that in view of the 
mounting bitterness and impending litigation with his partner, 
(which actually erupted less than 3 months after filing the 1968 
return) he was therefore exercising the most extreme caution 
possible, because it might look "peculiar" if his personal 
returns showed no income at all. (In 1966 and 1967, the taxpayer 
had other employment income to enter on his returns.) 
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(Intel-Related Pre-I rial Items — pre-trial record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization 
to dismiss the indictment, draft prepared by Defense Counsel 
for use by U.S. Attorney (Trial brief. 5/30/74). 

In thr- light of all the circumstances involved, even though 
the bare personal returns do raise the question of possible 
intent to evade for the years 19G6 and 1967, it clearly appears 
from all the other evidence in the case that the taxpayer 
simply exercised poor and uninformed judgement in the handling 
of his personal returns regarding the items in question. 

He also exercised poor judgement in not obtaining accounting 

and/or legal counsel to advise him on how to relate this matter 
to the IRS. 

Sirice I have found no other clear evidence of intent to 
evade, it would certainly not serve the interests of justice to 
prosecute the taxpayer for exercising poor and uninformed 
judgement in dealing with the IRS. 

When this matter reaches the civil side of the IRS, and 
possibly the tax court, it is possible the taxpayer may end 
up owing no tax at all, if his legal contentions regarding 
partnership accounting are upheld. 

The defense counsel has presented arguments, based on the 
IK, Regulations (Section 1.703-1 Partnership computation, (b) 
Elections of the Partnership), to the effect that the accounting 
firm should have treated the amounts' in question as a "draw" 
in the same manner as it reated identical types of "draws" of 
the other partners, namely — as a "debit" ,n the taxpayer's 
"capital account" rather than as a "deducadon" to the partnership 


vV° 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization W-8 
to dismiss the indictment, draft prepared by Defense Counsel ^ 

for use by U.S. Attorney (Trial brief, 5/30/74). 

The consequence to the taxpayer of the application of this regula¬ 
tion aJone, without regard to any other considerations, would 

be that none of the amounts he received as a draw would be con- 

■ * . — 

sidered "taxable income" for all the years 1965 through 1970. 

In addition, defense counsel argues, the manner in which 
the litigation was ended -- by purchase rather than by resolution 
of the issues in court -- still preserves for the taxpayer all 
the valid legal tax arguments he can assert to the IRS against 
the one-sided "depreciation" and "losses" provisions of the 
partnership agreement, as being "contrary to public policy" 
and "not serving n economic purpose." 

He can still assert these arguments, defense counsel 
argues, even though they are directly inconsistent with 
the "trial strategy" of the litigation which required the 
taxpayers to insist or. the literal enforcement of the one-sided 
depreciation provisions of the partnership agreement, in the 
expectation that if the taxpayer was upheld, it would have 
produced an economic result so undesirable for his partner that 
he would have little choice but to agree to either a "normal" 
re-alignment of the "depreciation" and "losses" or sell out 
his interest. 

The factual basis for this strong "trial strategy," 
defense counsel points out, is based on the actual specific 
offer that had already been made by the taxpayer's partner 
(in January 1968) to wipe cut all the provisions of the 
agreement covering "depreciation," "losses," and "cumulative 


\*\ 
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(Inter-Related Pre-Trial Items — pre-trial record & trial brief) 

Proposed Memorandum from the U.S. Attorney to the De¬ 
partment of Justice in Washington requesting authorization W-9 
to dismiss the indictment, draft prepared by Defense Counsel 
for use by U.S. Attorney (Trial brief. 5/30' 7 4). 

profits" and to replace them with a straight 60%-20S- spl. 

of everything -- which the taxpayer had refused on the basj- of 

unfairness, since he was already claiming a 45% interest in 

profits under the agreement. (Defence counsel has provided 

direct evidence to verify the offer in the form of a 14- 

page extract from the arbitration proceedings.) 

In any event, it clearly appears that the civil side, 
rather than the criminal side, of the IRS is the proper forum 
for this case to analyze and determine the true taxable income 
of the taxpayers from the partnership for the years 1965 
through 1970. 

Looking at the entire case in terms of where "intent 
to evade" falls on the probability scale, it appears from all 
the evidence that it falls somewhere in the lower half of the 
scale. To put it conversely, all the evidence shows that the 
probability of establishing "intent to evade" beyond a reasonable 
doubt is minimal. 

Under these circumstances, the case must be dismissed. 
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(Government Trial Brief, Dated 6/5/74). 

Gov* r ment Trial Brief (Received by Defense 6/6/74). 

UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OK NEW YORK 


UNITED STATES OF AMERICA 


VS 


THOMAS M, FAHEY 


CRIMINAL NO. 

73-CR-181 


GOVERNMENT’S TRIAL MEMORANDUM 


JAMES M. SULLIVAN, JR. 
united States Attorney for the 
Northern District of New York 
Federal Building 
Syracuse, New York 132G1 


EUGENE WELCH, Assistant U. S. Attorney 
Of Counsel 



i 
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(Government Trial Brief. Dated 6/5/74) 

Government Trial Brief (Received by Defense 6/6/74). 

In an effort to assist the Court in familiarizing 
itself with this case in preparation for trial the 
government submits this memorandum. 

PRELIMINARY STATEMENT 

On November 12, 1973 the defendant Thomas M. Fahey 
of Syracuse, N. Y., was indicted on two counts of 
attempted tax evasion for the years .966 and 1967 , in 
violation of 26 U.S.C. 7201. He was arraigned on 
December 10, 1973 and entered a not guilty plea. On 
December 28, 1973 at the request of defense counsel, 
Dante M. Scaccia, a meeting was held in the office 
of the United States Attorney in Syracuse, New York 
to discuss the defense contentions that the 
government should dismiss the indictment and to discuss 
the government and defense evidence. 

At that meeting the defense attorney was apprised 
of the government's method of proof, specific items. 

The defense contended that the government should 
dismiss because the investigation did not include 
areas which the defense felt demonstrated that the 
specific items involved were not taxable income. It 
should be noted that defense attorney Scaccia apparently 
did not represent Mr. Fahey during the IRS investigation. 
At the meeting the defense was unable to satisfactorily 
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(Government Trial Brief. Dated 6/5 7 4) 

Government Trial Brief (Recei/ed by Defense 6/6/74). 

explain this position; and it was therefore agreed 
that both sides would Drovide the other with its 
relevant documentation. 

On January 3, 197*1 the government provided Mr. 

Scaccia /ith copies of his client's statements as well 

as statements of Mr. Fahey's partners. 

On January Id, 1974 the defendant waived his 

speedy trial rightsuntU. the Auburn trial term to 

enable his counsel to prepare his documentation 

as to why this case should be dismissed. On January 

28 , 197 d Mr. Scaccia submitted some of the documents 

on which he relied with the specific promise of 

submitting complete documentation and a brief for 

dismissal in time for the United States Attorney 

to review and if appropriate, seek authorization to 

dismiss before the Auburn trial term. Continued contact 

with the defense attorney produced no brief, however, 

because the defense indicated they were too busy to do 

such a brief as a result of a thorough examination of 

the defendant's nursing home by state authorities. 

Finally, n n May 30, I 97 H Mr. Scaccia did submit 

the remaining do,umentation and a brief in support of 
* 

his request that the government dismiss this indictment. 
After reviewing these materials the government 
concluded that his position was without merit and 
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(Government Trial Brief, Dated 6/5/74; 

Government Trial Brief (Received by Defense 6/6/74). 

that the prosecution must continue. It is based 
upon these discussions and this brief that the 
government forsees the issues discussed in the 
remainder of this memorandum. 

O FFENSES CHARGED 

Count I charges that Mr. Fahey wilfully attempted 
to evade and defeat a large part of the tax due 'nd 
owing by him for the calendar year 1966, by filing a 
false and fraudulent return wherein he stated his 
taxable income was $3,7^2.00 and the amount of tax 
due was $hl9.00, whereas his true taxable income was 
$18,2**5.50, upon which he owed a tax of $4,588.38. 

The date charged in Couni I is the same date as charged 
in Count II, April 15> 1968, because the proof will 
show that he filed his 1966 return on the same day as 
his 1967 return, a year late. 

Count II charges the same kind of offense but 
as to the calendar year 1967, wherein the reported 
taxable income was $7,707.00 with a reported tax due 
of $ 1,32^.00, whereas the true taxable income was 
$19,373*22 and the true tax due was $ 1 (,20 1 4.50. Count 
II involves a joint return of Thomas M. and Carol P. 
Fahey. Count I involves Fahey's individual return. 


3 
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(Government Trial Brief. Dated 6/5/74) 
Government Trial Brief (Received by Defense 6/6/74). 


SUMMARY: 



TAXABLE INCOME 


Year 

Per Return 

Corrected 

Increases 

1966 

$ 3 , 742.00 

$10,245.50 

$14,503-50 

19*7 

7.707.00 

19.373.22 

11.666.22 

Totals 

Jll,Lug .00 

$37,618.72 

$26,169.72 



INCOME 

TAX LIABILITY 


Year 

Per Return 

Corrected 

Deficiency 

1986 

$ 119.00 

$ 4,588.38 

$ 2,381.80 */ 

1967 

1.324.00 

4 .204.50 

2.8oo.50 

Totals 

$ 1,743.00 

$ 8,792.88 

$ 5,262.30 


•/ The additional tax due and owing for 1?66 Is 
net computed by merely subtracting the reported tax 
dut from tf- corrected tax due since the reported 
‘ax due In 1966 did r. t consider the sum of 
♦1,-95.00 which was withheld from Mr. Fahey's 
partnership salary. Although Mr. Fahey did not 
r<-; rt this 11 , 595.00 withheld from his partnership 
salary, it i tax that he has paid and is considered 
lr. vie computation of the actual additional tax due and 
owing for 1966 . 

The abov. summaries are computed as follows: 









005 

(Government Trial Brief. Dated 6/5/74) 
Government Trial Brief (Received by Defense 6/6/74). 


1966 : 

Taxable Income Per Return $ 3,742.00 

Increase or (Decrease) to Income: 

a) Unreported Gross Salary $1^ *99^•00 

b) N. Y. State Inci tie Tax Withheld 

but not previously deducted (1)90- 50) 

Net Increase to Income 14 ,503• 50 

Corrected Taxable Income $ 18,21)5. > 0 


COMPUTATION OF INCOME TAX 
Corrected Taxable Income $18,245.50 

Tax on $18,000 (Head of the Household) 18,000.00 * 4,500.00 
Excess at 36$ 245.50 ® 88.3b 

Corrected Tax Liability 4,588.38 

Less: 

a) Federal Income Tax Withheld by 
Culottl Construction Co., Inc. 

and shown on tax return: 3 1,689.00 

b) Federal Income Tax Withheld 

by Walker McKinney Associates but 

not shown on tax return 1,595•0u 

Sub Total 3,284.00 

c) Less: Amount refunded to taxpayer ( 1,077.^2 ) 

Total Tax Paid 2,206.58 

Net Additional Tax Due $ 2,381.8.0 


5 
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Government Trial Brief (Received by Defense 6/6/74). 


1967 : 

Taxable Income Per Return 
Increase or ( Decrease ) to Income 
a) Unrepor.ed Gross Salary 
Net Increase to Income 
CorrecL^d Taxable Income 




' 11,06-' . 



COMPUTATION Cr INCOME TAX 
Corrected Taxable Income * 19,?> , ‘ 

Tax on $16,000.00 (Joint Tax Return) 

Excess at 28? 

Corrected Tax Liability 


16 , 000.00 = 3,260.00 
3,37 3 .?.? = 9 uL • 50 

$ 1 .50 


Less: 

a) Federal Income Tax Withheld by 
Knudsen & Associates, Inc., 

(wife’s employer). 

b) Federal Income Tax Withheld by 
Dey Brothers & Co., (wife’s 
employer) 

c) Federal Income Tax Withheld by 

R. A. Culottl Construction Co.,Inc. 

d) Excess F.I.C.A. withheld 
Sub Total (rcunded) 

e) Less : Amount of Tax Refunded 
Total Tax Paid 

Net Additional Tax Due 


320.80 


9SC.24 

360.00 

54.91 

1,726.00 

( 402 . 00 ) 


1 . 321 - 00 
$2.880.50 


6 
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Government Trial Brief (Received by Defense 6/6/74). 

METHOD OP PROOF 

As can be seen from the above computations there was 
$1J(,994.00 of unreported gross income in 1966 and $11,666.22 
of unreported gross income in 1967. These are specific items 
and consist entirely of Mi'. Fahey's unreported salary from a 
partnership called the Walker McKinney Associates partnership 
in 1966 and the Castle .iest Nursing Home partnership in 1967. 

The government expects toe proof to show that Mr. Fahey 
was a partner with Walker McKinney, Dr. George Simpson and 
Theodore Metzger in the operation cf Castle Rest Nursing 
Home. The name of the partnership was changed on several 
occasions but the partners remained the same. 

Pursuant to the Articles of Partnership signed by all 
the partners in November 1965, Mr. Fahey was to receive 
$20,000. per year salary to act as the administrator of the 
nursing home. He contributed no capital to the partnership 
as did the other partners. 

As administrator, Mr. Fahey signed the partnership returns 
for 1966 and 1967 which clearly reflect he was paid a salary 
as stated above. On his individual income tax return for 1966 
and 1967 he did not report this salarv 'Iso, Mr. Fahey drew 
checks on the partnership account paya^e to himself, which 
checks, along with the Federal and State tax withheld in 
1966, total the above unreported gross Income. (The government 
is in possession of photocopies of these cancelled checks, 
the originals of which are in Mr. Fahey's possession as 
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Government Trial Brief (Received by Defense 6/6/74). 

present sole proprietor of the nursing home, having bought 
out the remaining partnership Interests In the nursing home). 
Although the unreported salary Is not the $20,000 guaranteed 
In the Articles of Partnership, the difference Is made up by 
wages paid to Mr. Fahey In 1966 and 1967 by Culottl Construction 
Co. which wages he did report. . The proof will show that 
Culottl Construction, which was doing the renovation of the 
nursing home during the years In question, by arrangement 
with Walker McKinney Associates was paying Mr. Fahey as a 
consultant. 

The government's method of proof, therefore, will be 
to prove these specific Items of unreported Income from the 
partnership. 
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Government Trial Brief (Received by Defense 6/6/74). 

ISSUES OF LAW aNP FACT' 

In the defense attorney's brief, discussed in the 
PRELIMINARY STATEMENT above, the defense raised numerous 
issues which, with one exception, are Irrelevant. With 
the one exception concerning an alleged defense of reliance 
on the advice of counsel, the government will object to any 
questions on cross-examination by defense counsel or any 
offer of proof by defense counsel concerning these issues. 

It is the government's position that these issues are patently 
irrelevant and will be raised by the defense for the sole 
purpose of confusing the Jury, leading the Jury into trials 
within the trial in an attempt to cause unfounded confusion 
and doubts. This memo will treat each of these issues in 
the order raised in defense counsel's brief. 

ATTACK ON THE SPECIAL AGENT 

Point I of the defense brief alleges that the IRS special 
agent did not conduct a fair and impartial investigation but 
was motivated by Mr. Fahey's partners who, at the time of the 
IRS investigation were engaged in a bitter dispute with Mr. Fahey 
which involved litigation and arbitration. The government submits 
this is irrelevant since the evidence against Mr. Fahey is 
primarily documentary and the defense is merely attempting to 
„ut the agent on trial since it cannot impeach the documentary 

evidence. 


) 
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ATTEMPT TO TREAT SIX TAX YEARS AS ONE 

In his brief, as a preliminary statement In point 

II, which point contains Mr. Fahey's alleged defenses, 

in this preliminary statement to point II, Mr. Scaccia 

alleges that the years 1965 through 1970, durlnr which 

Mr. Fahey was Involved in the partnership, should be 

treated as one for tax purposes. This is clearly 

incorrect since each and every tax year must stand on 

its own. The law is clear that each year is a separate 

offense. See, for example, United States v. Sullivan , ' 

98 F.2d 79 (Pd Cir. 1938) or United States v. Smith , 

335 F. 2d 893 (7th Cir. 1964). 

In addition, Mr. Scaccia argues that there was 

controversy in the partnership affecting such things as 

"draws” and "capital accounts." Nowhere in the 

voluminous minutes of the arbitration Involving this 

partnership, nor anywhere in the Articles of Partnership, 

was Mr. Fahey entitled to any "draws" or "capital 

accounts". It. is clear that at no time did Mr. Fahey 

make any capital contribution to this partnership. The 

Articles of Partnership specifically state that Mr. 

Faney was to receive a salary of $20,000. a year which 

was to be treated ns an expense to the partnership. 

At best, the lengthy arbitration and resulting litigation 

would have resulted irt Mr. Fahey's receiving a higher 
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net Income thar he reported, or with which the 
government has charged him. The arbitration, however, 
did not end with a final rulir.r tut v. .. '• a n ar: 

status when Mr. Fahey settled the natter with th- 
remaining partner, Mr. Walker McKinney. It shouid 
be noted that any discussion .f the arbitration is 
irrelevant to the issues on trial in this case since 
the arbltrat’on did not deal with the years herein in 
question, 1966 and 1967. The subject of subsequent 
discussion and arbitration is irrelevant because 
even if Mr. Fahey had eventually ber-o awarded a tax 
b enefit of some carry-back loss (whi h he was not), 
this loss could not be carried back to iffset the unreported 
income in the prosecution here, as a subsequent loss 
"abates the [civil] deficiency but not th r - [criminal] 
ranalty", Willingham v. United "fates . 299 F.2d, 28? 

(5th Cir. 1961). In a case involving litigation concern¬ 
ing amounts a corporation earned, the Fifth Circuit 
has Indicated the outcome of subsequent litigation 
cannot be relied on to determine the ou‘ -me of the 
criminal fraud case, Bernstein v. U nited states . 2 3b F.2d 
^75 (5th Cir. 1956). It is important to realize that 
what counts in the criminal fraud case is not what tne 
taxpayer might have done but wha‘ he actually tried to 
do. It is the situation at the time of the offense that 
controls, not ante or post . Support for this can be 

11 
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found In the language cf nlte-. S- at ■ v. .' r les , 

317 U.S. 1492 (19^3), by United 3ta-.es v. Canpt-rll , 

351 F.?d -36 (2nd Cir. 1965). 7- r*-f re, it Is 

submitted that what took pia ’< durir..' t he arbitration 

proceedings is irrelevant and should not enter Into 

thi? trial except insofar- as. sworn testlr. r.v given In 

the arbitration proceedings ly the witnesses ir. this 

case, or the defendant, is inconsistent with sworn 

testimony during the trial of this r.a-t<~r. Such 

inconsistencies certainly can be ctnsiiereri *est 

their credibility. 

ADVICE OF COUNSEL DEFENSE 

In point II of his brief, Mr. Sea -ia sets out wh; * 
he contends are five lines of defense. 

The first line has to do wi- h ar. ai 1>. rat' r. * hat 
Mr. Fahey followed the advice cf cc ■ .■el, his acc- ur.tan 
in filing his individual income tax return in failing 
to include therein his salary from the partnership. 

This defense is the only one that appears to h v merit 
its face and the government submits is the only v- * La 
should be decided by the Jury. Certainly, if a defer.la 
can establish that he, ir. good faith, relied r. :.d acted 
upon the advice of an attorney or accountant, or other 
qualified adviser, in doing or refra'-.ing from doing 
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an act made criminal if "wilfully" committed, such a 

defendant has made out a valid defense. See United 

States v. Phillips . 217 F.2d 635 ( 7 th "Ur. 19 = t- i ; 

Uer.ettl v. "r.lted States , 97 F.2d 263 (9th Cir. 1 = 38); 

United States v. McCormick . 67 F.2d 667 (2nd Cir. 1933); 

cert . den . , 291 U. S. 662 ; LIsansky ". United States. 

31 F.2d 666 ( 6 th Cir. 1929), 2 '} U.S. 873 ; Unite! "t v.-s 

v. Clayton-Kenned;; . 2 F.Supp. 233 (D. Md. 1933); Bursten 

v. M r,iteu Spates . 395 F.2d 976 (9th Cir. 1968); United 

States v. Platt . H 35 F.2d 789 (2nd Cir. 1970). 

But there are more important qualifications to this 

defense. The government should be allowed to demonstrate 

that the defendant may have received advice and not followed 

it. Barrow v. "r.lted States . 171 F.2d 286 ( 5 th Cir. 19*,'); 

Hill v. United Crates , 363 F.2d 176 (5th Cir. 1966 ); 

Frohmanr. v. United States . 380 F.2d S’f (8th Cir. 1967), 

cert, den., 389 U.S. 976; United State s v. Berkman . 302 

F.Supp. 1285, aff’d 418 F.2d 212 (2nd Cir. 1969), cert. 

den. 396 U.S. 1014. In addition, all the facts concerning 

the taxpayer's Income must be disclosed to the advisor, 

United States v. Cox, 3^8 F.2d 29^ (6th Cir. 1965). 

In the case of Mr. Fahey, there is a real question of fact 

as to ,aat advice the accountant provided to Mr. Fahey; 

as to whether the accountant was Mr. Fahey's individual 

advisor; as to whether Mr. Fahey followed all of the 
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accountant's advice. The defense attorney in this 
case is relying entirely on one paragraph in a 
transmittal letter from the partners' account ar.^ to 
Kr. Fahey. That letter was transmitting the partner¬ 
ship returns to Mr. Fahey as administrator. It 
discusses one particular item on the partnership 
return and its effect on the individual returns of 
the partners but does not discuss all the items on 
the partnership return, nor does it give Mr. Fahey 
advice. 

In his brief the defense attorney himself admits 
that in the subsequent years 1966 , 1969, Mr. Fahey 
deliberately ignored this alleged advice. This, then, 
will be an issue for the jury to decide. 

FILING OF PARTNERSHIP RETURN BY MR. FAHEY HAS 
CONSTITUTED AN OFFICIAL REVELATION _ 

Mr. Scaccia argues that since Fahey filed the 
partnership return for the years 1966, 1967, on which 
his salary was clearly represented, that he has thereby 
made an official revelation to the government of his 
Income and therefore is not guilty of any fraud for 
concealing income. This position, however, ignores 
the fact that it is the responsibility of an individual 
taxpayer to report his total Income and tax due on an 

Id 
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individual return. Disclosure of the partnership return 

i 

was not his personal disclosure, but the partnership's 
disclosure. The partnership return does rot disclose 
the tax Mr. Fahey, as an Individual, owes. 

INCOME IN QUESTION AS AN UNRESOLVED ELEMENT IN THE 
PARTNERSHIP DISPUTE _ 

Apparently In furtherance of his preliminary 

statement to point II, Mr. Scaccla argues in tills alleged 

third line of defense that since the dispute Involved 

the computation and divisioncfthat Income of the partners 

•* 

there must be a question as to the certainty of the 
tax due and owing for the years 1: question, as well 
as Mr. Fahey's intent to defraud. Th's position, however, 
ignores the fact that the subsequent litigation can 
have no effect or. these tax years. Assuming tha* 

Mr. Fahey was entitled to some loss as a result cf 'he 
arbitration, the Internal Revenue Code allows him to 
carry this back to only three years and this it would 
have no effect on the tax years in question. In any 
event, Mr. Fahey's position in the arbitration was 
that he was to have a ^5? Interest in the profits. Even 
if this position were correct, it would result In 
Mr. Fahey's having a greater income than that for which 
he is charged. And, finally, it can not be disputed 
that there is a definite tax due and wing for the years 
1966, 1967 which remains unaffected ty the subsequent 
arbitration. 


15 
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ALLEGATION THAT TRUE TAXAELF 
TAXPAYER REMAINS IN QUESTION 


T NCCME 


OF THE 


This fourth line of defense alleged by Mr. 


Scaccla 


argues that since the settlement of the dispute, 
the actual taxable Income to Mr. Fahey is sti]' 

In question and must be analyzed by tax experts. 

Once again, this defense Ignores the fact that the 
tax years 1966, 1967 were unaffected by the arbitral 
and must be judged as to Mr. Fahey’s Intent at the 
time that he filed the alleged fraudulent returns. 


MISREADING OF INTERNAL REVENUE PFT.'Lrtl IONS 

As a fifth line of defense, Mr. Scaccla cites 
I.R.S. Regulation 1.703-l(b), copy of which Is attached 
to this memorandum. 

Mr. Scaccla cites this regulation for the preposition 
that since partners Dr. Simpson and Walker Me,' 'nr. ev 
had received "draws" which were not expenses of the 
partnership but "draws" against the capital acc unt of 
these two partners, then as a result of the cited 
regulation, Mr. Fahey’s salary should also be treated as 
a’draw"and not as an expense of the partnership. 

Mr. Scaccla reads subsection (b) as saying 
any elections affecting the computation of Income must 
be equal for all partners. Clearly the regulation does 
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not state that; rather, ’♦ eta* es thu«- whatever » 

elections are made by the partr.ershij re bind in? r. 

all partners. 

Consequently, partner V-Kir.nev, : i r • ir>c „ 

could not be allowed tc consider Mr. ; ahey *s ■ y 
as something n*:her than an expense to the par^* ••ship, 
since the Arti ier -f Partnership, signed by all * he 
partners, elected to treat Mr. Fahey's salary fr ' • 
that, a salary at an expense to the partnershi; ;v r . 
the purposes of the part r.ershl; ' s return. Consequently , 
all partners must treat it as such. 

It is the position of the government that any re* rer.ee 
to this particular regulation as in* rr reted by Mr. Svaccla 
In his brief, is incorrect, misleading, and irrelevant. 


CONCLUSION 

These are but a few of the potential questl- that 
will arise during this trial. It is anticipated that, as 
stated above, the government will voice objections to many 
of these matters as simply efforts to confuse the Jury. 


June 5, 197*4 
Syracuse, N. Y. 


By: 


Respectfully submitted, 

JAMES M. SULLIVAN, JR. 

United States Attorney for the 
Northern District oX^ \U^n Yprk 





X. 


Attorney 
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Chapter I—Internal Revenue Service 


i 1.703-1 


retarded ea having stated to hla r eturn 

only 61.600 < 8300/6600 of 82 . 600 ) e« gross 

income from the partnership. 

(d) Partner* in comment tv property 
Slate* If separate returns are made by 
a husband and wile domiciled to a com¬ 
munity property State, and onlyoaa „ 
spouae la a member of toapartnentop 
the part of bla or her dlatrlbutle* share 
of any item or Itaeae Meted to paragraph 
■ a) <l) through (») of to la ***** 
which U oo mm unity property, ar which 
la derived from community property, 
should be reported by the husband and 
wife to equal proportions 
(TD eeoo. u tm iteia. «"• * 

uuended by TD. *"* ** 

ieea; td. em. » wt itw*. ?*:“■. ‘IS* 
t d. earn, n ' TB 

7 i »a. n ra ia***. June ao. ieni 

5 1.702-2 Net operslii -1 loae ded a rtlee 
of partner. 


Mr the purpose of determinin g a n et 
operating loae deduction under section 
172 a partner ahali take into acoount hit 
distributive ahare of ltema of lnoomr 
g ain loss. deduction, or credit of the 
partnership. The character of any such 
item shall be d eterm ined as 1{ 
were realized dlraetly from t he mu r e, 
from which remUbed by the pertneeetop. 
or incurred to the aamemanr«r Mto- 
curred by the partnership. Sm "*2® 
702 (b> and paragraph <b) 1 

To the extent naoaaaary to determine the 
allowance under eectlon 172(d) «*) af 
the nanbustoeea deductions of a partner 
■ arising from bath partnership and ra- 
partnerahlp aouroaa). the 
senarately take Into account hla dlatribo- 
(Tv'Tshare of the deductlone of the part- 
nershlp which are not attributable to > 
trade or buslnesa and combtoe tu^ 
amount with hla nocbualr.esa deducting, 
from nonpartnerahlp i 011 ”** 
partner shall alao aeparatelyJake Into 
account his distributive 
income of the partnership not darts* 
Horn a trade or business andI oombto. 
.uch amount with his nonbusfness to- 
rome from nonpartnership **“*«*&« 
section 172 and the regulations there- 
unde?- _ 

S 1.703 Statutory provi.ioaai part«v 

sinxsi£:j&: 

th« »»m« msoaa. aa In the caar « 
dividual assapt that— 


(1) Tba llama described Id se c lion 703 (a) 
(ball be separately stated, and 

(S) Tba following deductions shall oat be 
allowed to the partnership: 

(A) Tba standard deduction pro Tided In 
•action 141. 

,B| Tba deductlone lor personal exemp¬ 
tions provided In eeotloo 111. 

(C) Tba deduction for lease provided In 
•action let (a) with respect to tee as. d»- 
•crlbed In section Ml. paid or accrued as 
foreign countries and to poaaaatfone of the 
United 8 La tea. 

(DI The deduction tar charitable oontrl- 
outlona provided In section 110, 

■ Cl Tba net operating loaa deduction pro- 
elded In eectlon 173. and 

(Ft Tba additional Hemmed deductions 
fur Individuals provided In part VII of sub- 
chapter B (sac 311 and following). 

(b) Election* of the partnership. Any auc¬ 
tion alfscUni the computation of tar abl e 

I.ill derived from e partnership shall be 

made by the partnership, except that the 
election under section SOI. relating to taxes 
of foreign countries and poaaeaalons of the 
United States and any election under sec¬ 
tion SIS (relating to pre-l»T0 exploration 
expenditures) et under eectlon 817 (relating 
to deduction and recapture of certain min¬ 
ing exploration expenditures I. ahali be made 
by each partner separately 
see 703 ee a mend ed by esc. 3(b). Act of 
sept. 13. 1964 (Public Law *#-670 . 80 But. 
703) i sac. 904(c) (•). TUx Reform Act 1989 
(91 Stat. 497)) 

[TD. 9900. *4 PM. 11914. Nov. 39. I960, aa 
amended by TD. 7193. 37 PM 13949, June M. 
1973) 

| 1.703—1 Partnership computation*. 

(a) Income and deductiont. <l> The 
uxable Income of a partnership aha-1 be 
computed to the same manner aa the 
taxable income of an individual, except 
at otherwise provided to this section. A 
partnership is required to state sepa¬ 
rately in its return the items described 
In section 702 (a) (1) through (7> and. 
to addition , to attach to its return a 
itatement setting forth separately those 
Items described in section 702 <e' (8) 
which the partner la required to take 
into account separately in determining 
Ms Income tax. See paragraph (a) (8) 
of | 1.703-1 The partnership la further 
required to compute 'and to state sepa¬ 
rately in lto return: 

(i) As taxable Income under section 
102 (a) (•), the total of all other items 
of gross Income (not sepert tely stated) 
over the total of all other allowable de¬ 
ductions (not separately stated), or 
(U) Aa loss under section 702 (a) (9), 
‘he total of all other allowable deduc¬ 


tions (not separately stated) over the 
total of all other Items of gross Income 
(not te para tely stated). 

The Uxable Income or loss so computed 
shall be accounted for by the partners 
in accordance with their partnership 
agreement. 

(2) The partnership la not allowed the 
following deductions: 

(I) The standard deduction provided 
in section 141. 

(II) The deduction for personal ex¬ 
emptions provided in section 161. 

till) The deduction provided in sec¬ 
tion 164 U) for taxes, described to sec¬ 
tion 901. paid or accrued to fc coun¬ 
tries or possessions of the United Stales 
Each partner's distributive share of sucb 
taxes ahali be accounted for aeparately by 
him as provided in section 702 (a> (6). 

tiv) The deduction for chariUble con¬ 
tributions provided to section 170. Each 
partner Is considered as having paid 
within his taxable year hla distributive 
share of any contribution or gift, pay¬ 
ment of which waa actually made by the 
partnership within 1U taxable year end¬ 
ing within or with the partner's taxable 
year. This item shall be accounted for 
separately by the partners as provided to 
section 702 (a) (4). See alao paragraph 
(b) of 11.702-1. 

(v) The net operating loaa deduction 
provided to section 172 See 5 1.702-2 

(vi) The additional itemized deduc¬ 
tions for individuals provided to part VU, 
subchapter B. chapter 1 of the Oide, aa 
follows: expenses for production of in¬ 
come ttection 212): medical, dental, etc., 
expenses (section 213); expenses for care 
of certain dependents (section 214): ali¬ 
mony. etc . payments section 216); and 
amounts representing Uxes and interest 
paid to cooperative housing corporation 
(section 216). However, see paragraph 
(a)(8) of| 1 702-1 

(vll) The deduction for capiui gator 
provided by section 1202 and the deduc¬ 
tion for capita! losa carryover provided 
by section 1212 

(b) Election* of the partnership —(1) 
General rule Any elections < other than 
those described in subparagraph (2) of 
this paragraph) affecting the computa¬ 
tion of Income derived from a partner¬ 
ship shall be made by the partnership 
For example, elections of methods of 
accounting, of computing depieclatlon, 
of treating soli and water conservation 
expenditures, and the option to deduct 
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$ 1.704 


Titl« 26—Internal R< 


as expenses intangible drilling and de¬ 
velopment costs, shall be made by the 
partnership and not by the paitner* 
separately. All partnership elections are 
applicable to all partners equally, but 
any election made by a partnership shall 
not apply to any partner’s nonpartner¬ 
ship interests. 

(2) Exceptions. (1) Each partner shall 
add his distributive share of taxes de¬ 
scribed In section 901 paid or accrued by 
the partnership to foreign countries or 
possessions of the United States (accord¬ 
ing to its method of treating such taxes) 
to any such taxes paid or accrued by 
him (according to his method of treating 
such taxes), and may elect to use the 
total amount either as a credit against 
tax or as a deduction from Income. 

(11) Each partner shall add his dis¬ 
tributive share of expenses described In 
section 615 or section 617 paid or ac¬ 
crued by the partnership to any such 
expenses paid or accrued by him and 
shall treat the total amount according 
to his method of treating such expenses, 
notwithstanding the treatment of the 
expenses by the partnership. 

(T D 6500. 20 FH. 11814. Nov. 26. I860, as 
amended by TX>. 7182, 87 PH. 12848, June 30. 
1872] 

g 1.704 Statutory provision*; partner** 
distributive share. 

Sac 704 Partner's distributive share— 
(a) Effect of partnership agreement A part¬ 
ner *8 distributive share of Income, gain. loss, 
deduction, or credit shall, except as other¬ 
wise provided In this section, be determined 
by the partnership agreement. 

(b) Distributive share determined by In¬ 
come or loss ratiOj A partner** distributive 
share of any Item of Income, gain. loss. de¬ 
duction. or credit shall be determined In 
accordance with hi* distributive share of 
taxable income or loea of the partnership, 
as described In section 702 (a) ( 8 ). far the 
taxable year. If— 

(1) The partnership agreement doe* not 
provide as to the partner** distributive share 
of such Item, or 

(2) The principal purpose of any provi¬ 
sion In the partnership agreement with re¬ 
spect to the partner** distributive share of 
such Item Is the avoidance ar evasion of any 
tax Imposed by this subtitle. 

(-) Contributed property— (1) General 
rule. In determining a partner's dis tribu tive 
share of Items described In section 702 (a), 
depreciation, depletion, or gain or loss with 
respect to property contributed «o the part¬ 
nership by a partner shall, except to the 
extent otherwise provided !n paragraph ( 2 ) 
or ( 8 ). be allocated among the partners in 
the same manner as If such property had 
been purchased by the partnership. 


( 2 ) Effect of partnership agreement, g 
the partnership agreement so provides. 
predation, depletion, or gain or loss wttfc 
respect to property contributed to the pew 
nershlp by a partner shall, under regulation, 
prescribed by the Secretary or his dales ^ 
be shared among the partners so as to 
account of the variation between the b*afc 
of the property to the partnership and 
fair market value at the time of contribution. 

(I) Undivided interests. IX the partn*. 
ship agreement doee not provide otharwh*. 
depredation, depletion, or gain or loss wt% 
respect to undivided Interests in propesiy 
contributed to a partnership shall be dotard 
mined as though such undivided Interest 
had not been contributed to the partner sh ip 
This paragraph shall apply only tf all tfe 
partners had undivided interests tn such 
property prior to contribution and their In¬ 
terests in the capital and profits of the part¬ 
nership correspond with such undivided 
Interests. 

(d) Limitation on allowance of lo ss e s. 4 
partner's distributive share of partnership 
lass (including capital loss) shall be sflowt 
only to the extent of the adjusted bests cf 
such partner's Interest In the partnership at 
the end of the partnership year in 

such lass occurred. Any snesss of such le« 
over such bests shall be allowed as a da. 
auction at tho end of the partnership year 
In which ruch sxesss is repaid to the part¬ 
nership. 

(e) Family partnerships —(1) Recognition 
of interest created by purchase or gift. 4 
person shall be recognized as a partner fas 
purposes cf this subtitle IX h* owns a capital 
interest tn a partnership In wbldi capital 
la a material Income-producing factor, 
whether or not such interest was derived by 
purchase or gift from any other person. 

(2) Distributive share of donee includible 
a gross income. In the case of an' part¬ 
nership Interest created by gift, the dk...ibe- 
Llve share of the donee under th* partner¬ 
ship agreement shall be Includible In hh 
gross Income, except to the extent that snail 
share Is determlnad without aOowanaa 
of reasonable compensation far aseviisi 
rendered to the partnership by the doctor, 
and except to the extent that the portion at 
such share attributable to donated capital to 
proportionately greater than the ahare of the 
donor attributable to the donor's capital 
The distributive share of a partner la the 
earnings of the partnership shall not be 
diminished because of absence due to mili¬ 
tary service. 

(3) Purchase of interest by member of 
family. Far purposes of this section, an In¬ 
terest purchased by one member of a family 
from another shall be considered to be cre¬ 
ated by gift from the teller, and the fair 
market value of the purchased Interest afaaf 
be considered to be donated capital. Tbs 
‘family** of any Individual shall Include only 
hi* epouse. ancestors, and lineal deecendanla 
and any trusts for the primary benefit at 
such persons. 
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GOVERNMENT'S PROPOSED INSTRUCTIONS 


Dated: Auburn, New York 

June 6, 197 1 *. 


JAMES M. SULLIVAN, JR. 

United States Attorney for the 
Northern District of New York 



Eugene'welch 

Assistant U. S. Attorney 






(Government Requests to Charge. Dated 6 / 6 / 74 ) 
<™~„, «•<!»«....oCto*, Re «„ td by 7/7<| 

PROPOSED INSTRUCTION NO. 1 


^ gist of the offense charged in each Count 
of the Indictment is a wilfull attempt on the part 
of the defendant Thomas Fahey to evade and defeat 
the tax imposed by the income tax law. To establish 
Its case the government must prove beyond a 
reasonable doubt both of the following two elements. 
(1) that substantial Income tax was due and owing 
from the defendant Thomas Fahey m addition to 
that declared in his 1966 and 1 9 6 7 income tax 
returns, and (2) that the defendant Thomas Fahey 
wilfully attempted to evade and defeat such tax. 

The phrase "wilfully attempts" as used m 
this law involves two thing's. ( 1 ) specific tQ 

evade and defeat the tax. and (2) some act don. in 
furtherance of such intent. 

The phrase contemplates that the defendant 
Thom. Fahey knew that during th . cal.ndar 

** to count I. a„d 1967.U to Count II, h. had „ 
Income »hlch »,a t. table. , nd « Moh he „„ 

ro,uln.d by la. to report and that h. attempted to 
evade and defeat the tat thereon, or a portion 

thereof, by purposely reporting lee. then all of the 
taxable Income. 

There are various schemes, subterfuges, and 
devices, that may be resorted to in order to evade and 
defeat the tax. The one alleged in the indictment 
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(Government Requests to Charge. Dated 6/6/74) 

Government Requests to Charge (Received by Defense 6/7/74). 

against Mr. Pahey Is that he filed a false and fraudu¬ 
lent return for each of the years 1966 and 1967, 
with Intent to evade and defeat the tax liability; that 
is to day, with specific intent to defraud the 
government of the tax due from Thomas Pahey. 


Section 7201, Internal Revenue Code of 1954 ; 

Spies v. United States . 317 U.S. 492 (1943); 

Lawn v. United States . 355 U.S. 339, 361 (1958); 
Sansor.e v. United Stttes . 380 U.S. 343, 351 (1965). 


GIVEN _ 

QIVEN AS MODIFIED 
NOT GIVEN _ 


\ 
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(Government Requests to Charge, Dated 6/6/74) 

Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. 2 

You are Instructed that the wllfull attempt to 
evade and defeat income tax for one year la a separate 
offers** from a wllfull attempt to evade and defeat the 
tax for a different year. In this case, therefore. 
Count I charges a separate offense as to 1966 and 
Count II charges a second separate offense as to 1967. 


United States v. Sullivan, 98 F.2d 79 (2nd Clr. 1938) 


GIVEN _ 

QIVEN AS MODIFIED 
NOT GIVEN 
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(Government Requests to Charge. Dated 6 / 6 / 74 ) 
Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. 3 

(Subject to withdrawal on the basis of 
defense evidence) _ 


If you find that the defendant Thomas Fahev did 
have some claim to carry-back losses which will 
eliminate his tax liability for the prosecution years, 
this does not constitute a defense to the crime of 
tax evasion. 


Willingham v. United States . 289 F.?d 283 ( 5 th Clr. 1961), 
cert, denied 368 U.S. 828 , (1961). 


GIVEN _ 

GIVEN AS MODIFIED 
NOT GIVEN 


_ 






1015 


(Government Requests to Charge. Dated 6/6/74) 

Government Requests to Charge (Received by Detense 6/7/74). 

PROPOSED INSTRUCTION NO. 4 

If you find that a fraudulent return was filed 
&y Thomas Fahey with Intent to evade and defeat a 
part or all of the tax due and owing by him In 1966 
and 1967, and that this was done wilfully, the crime 
Is complete as soon as the filing takes place; that 
Is, as to Count I, on or about April 15, 1968 
and as to Count II, on or about April 15, 1968. You 
will recall that the two income tax returns Involved 
here were filed on the same date. 


Sansone v. United States . 380 U.S. 3 U 3 (1965); 

v. United States . 5 ^ P.2d 618 (7th Clr. 1931). 
cert. den. , 2RS ij.S. 5^5; 

^ nlt * d States v. Lust lg (unreported decision, S.D. N.Y., 
No. C.121-463, June 20, 19^*6,) aff*d., I 63 F.2d 85 

Clr. 1947), cert, den., 332 U.S. 775; rehearing den., 

332 U•3• n12. 

GIVEN _ 

GIVEN AS MODIFIED _ 

NOT GIVEN 





(Government Requests to Charge. Dated 6/6/74) 

Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. 5 

The question of intent i3 a matter for you to 
decide, as Jurors. Intent is a state of mind and it is 
not possible to look into a man'3 mind to see what went 
on. The only way you have of arriving at the intent 
of Thomas Pahey in this case, is for you to take into 
consldaratlon all of the facts and circumstances shown 
by the evidence. Including the exhibits, and determine 
from all such facts and circumstances whether it was 
the Intent of Thomas Fahey at the time in question 
to defraud the government of the tax which he knew 
was due from him. Thus, direct proof of wilfulness 
or wrongful Intent or knowledge is not necessary. 

Intent and knowledge may be inferred from acte and 
such inferences may arise from a combination of acts 
although such act standing by itself may seem unimportant. 
These are questions of fact for you to determine from 
all the circumstances. 

In this regard, you may consider whether 
Thomas Fahey had an opportunity to correct his income 
tax returns and whether he was put on notice 
that such correction is necessary and that in spite 
of this he failed to take steps to file amended 
returns, as a circumstance in determining Mr. Fahey's 
Intent. 

In addition, you may consider the fact that Mr. 
Pahey filed his 1966 return a year late and that he 
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(Government Requests to Charge. Dated 6/6/74) 
Government Requests to Charge (Received by Defense 6/7/74). 

under-reported his taxable Income by 69 per cent 
for two successive years. 


Swallow v. United States . 307 I ? .2d 91 (10th Clr. 
1962), cert, den., 371 U.S. 950, rehearing den., 

372 U.S. 925; 

Gaunt v. United States, 184 F.?d 284 (1st Clr. 

1559), cert. den., ^40 U.S. 917, rehearing dan., 

340 U.S. 939; 

Paschen v. United States, 70 F.2d 491 (7th Clr. 

DW; 

Qattles v. United States. 172 F.2d 1 (6th Clr. 

twh— - 

Hill v. United States, 363 P.2d 176 (5th Clr. 1966); 


United States v. O'Connor . 433 F.2d 752 (1st Clr. 1970) 
Holland v. United States , 348 U.S. 121, (1954). 


GIVE.'! _ 

GIVKM AS MODIFIED 
MOT GIVEN _ 


9 
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(Government Requests to Charge. Dated 6/6/74) 
Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. 6 


In determining what the Intent of Thomas Fahey 
waa, you may take Into consideration any evidence you 
find of the concealment of fact by the defendant. 

In this regard, you have heard testimony that In 
a routine audit In 1969 Mr. Fahey did not advise 
the auditor of this additional Income from the 
partnership. Indeed, you may find that he was 
concealing facts by not disclosing this Income In 
his 1966 and 1967 Individual Income tax returns. 

You may find that Mr. Fahey’s failure to claim the 
*1,5°5.00 withheld from his partnership salary during 
1966 was concealment by Mr. Fahey of the unreported 
Income In 1966 . If you find that these things were conceal¬ 
ment, you may consider them as to the defendant Fahey's 
Intent. 


s P le » ▼ • United States . 317 U.S. 1192 (19^3), 


United States v. Manton . 107 F.2d 83 ^ (2nd Clr. 
■art. den., 309 U.S. 665; 

Qarlepy v. United States. 220 F.2d 25? ( 6 th Clr. 
cert, den., 3^0 U.S. 325. 


1935 ), 
1955), 


GIVEN _ 

1IVEN AS MODIFIED 
NOT GIVEN 
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(Government Requests to Charge. Dated 6/6/74) 

Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. 7 

/ 

If you find that the defendant, Thomas Fahey, 
signed the U. S. Partnership Returns for the partnership 
as well as his own Income tax returns for the years in 
question, if you find that Thomas Fahey signed 

these returns under a declaration that he had examined 
the returns, and to the best of his knowledge and belief 
they were true, correct, and complete, you may consider 
that, as a circumstance in determine whether he had 
knowledge of the contents of those returns. 

The fact that an individual’s name is signed 
on a filed return shall be prlma facie evidence 
for all purposes that the return wae actually signed by 
him. 


Paschen v. United States . 70 F.2d 491 (7th Cir. 1934); 
26 U.S.C. 56072(b). 


GIVEN:_ 

GIVEN AS MODIFIED 


NOT GIVEN 
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(Government Requests to Charge. Dated 6/6/74) 
Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO, 9 


Lack of intent may be proven by evidence showing 
that the defendant did not report the income in question 
on the advice of counsel. In this regard, you have 
heard some testimony concerning transmittal letters from 
the accountants to Mr. Fahey. 

If you find that this web in fact the advice of 
Mr. Fahey’s counsel in regard to his own individual 
Income tax return, then you may co:slder this in 
determining Mr. Fahey’s Intent. But thlB is not a 
defense unless you find first that the defendant 
Thomas Fahey made a full disclosure of all the facts 
to his accountant, if you find that Ernst t Ernst were 
Mr. Fahey’s accountants. 

And, in addition, to consider this as a defense 
you must be satisfied that Thomas Fahey acted in good 
faith on the advice of this accountant and acted on all 
the advice given to him by the accountant. 


United Sates v. McCormick . 67 F.2d 967 (2nd Clr. 1933), 
cert, denied 291 U.S, 662. 

GIVEN __ 

GIVEN AS MODIFIED 


NOT GIVEN 
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(Government Requests to Charge. Dated 6/6/74) 
Government Requests to Charge (Received by Defense 6/7/74). 


PROPOSED INSTRUCTION !!0. 9 

The law requires that a partnership, whleh la 
a separate entity combined or made up of Individuals ) 
ntist make or file an Income tax return for each taxable 
year establishing what Items of incone were generated 
by the partnership for each one of the partners 
involved. 

In addition, the law requires that the Individual 
partners file Income tax returns showing thereon the 
Income they themselves Individually received from the 
partnership even though such Incone might be reported 
on the partnership return. 


2C U.S.C.556031, 6063, 6065(a); 

Treasury Regulations 26 C.P.R. 5l.6031-l(a). 


0 IVEFJ_ 

OIVEN AS MODIFIER 
NOT GIVEN 
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(Government Requests to Charge. Dated 6/6/ ”4) 
Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. L0 


There have been admitted in evidence certain 
exhibits variously referred to as schedules or summaries, 

specifically, Government's Exhibit _. Strictly 

speaking, these exhibits are not actual evidence, but 
they were admitted as summaries of other evidence in the 
case and they are admitted only for your aseitance and 
convenience in considering the other evidence which 
they purport to summarize. Exhibits of this nature are 
permitted where they are based upon voluminous books, 
records and documents already in evidence, in order to 
assist you in determining the ultimate facts or results 
shown by such books, records and documents. But you are 
reminded that it is the books, records and documents 
whicn are the evidence, and the summaries are admitted 
only to assist you in considering that evidence. For 
that purpose, you are entitled to consider them. 


Lloyd v. United States , 226 F.2d 9, 16-17 (5th Clr. 

1955); 

United States v. Bateman (unreported decision, W.D. Wash., 
Cr. No. 16169, February 17, 1953), affd., 212 F.2d 61 
(9th Cir. 195*t); 

Epstein v. United States . 296 F.2d 563 , 579 (6tn Cir. 
1957), cert, den., 355 U.S. 868. 

GIVEN _ 

GIVEN AS MODIFIEL _ 


NOT GIVEN 





(Government Requests to Charge. Dated 6/ 6 7 4) 
Government Requests to Charge (Received bv Defense 6 7,74). 

PROPOSED INSTRUCTION NO. 11 

It is not necessary that the government prove 
an evasion of all the ;ax charged. It is sufficient 
if any substantial portion of a tax was attempted to 
be defeated and evaded as charged in that count. 


United States v. Johnson. 319 U.S. 503 (19^3)> 
rehearing den., 320 U.S. 808. 


GIVEN _ 

GIVEN AS MODIFIED 
NOT GIVEN 


I 
































o 
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(Government Requests to Charge. Dated 6/6/74) 

Government Requests to Charge (Received by Defense 6/7/74). 

PROPOSED INSTRUCTION NO. 12 

I charge you, as a matter of law, that the 
salary paid by the partnership to Mr. Fahey, If you 
find It was a salary, Is required to be reported 
as a part of a total Income on the U. S. Individual 
Income Tax Return. 


26 U. S. C. §61 


GIVEN_ 

GIVEN AS MODIFIED 


NOT GIVEN 






